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P s wholly owned subsidiary S nade paynents to
certain truck drivers whom S | eased to certain trucking
conpanies. S intended such paynents to cover food and
bever ages expenses that such truck drivers paid while
traveling away from hone.

Hel d, the parties’ respective positions as to the
i nport of Beech Trucking Co. v. Conm ssioner, 118 T.C
428 (2002), rejected. Held, further, on the facts
presented, S is the common | aw enpl oyer of the truck
drivers to whomit nade the paynents at issue. Held,
further, the limtation inposed by sec. 274(n)(1)
applies to those paynents.

M chael |. Saltzman, Kathl een Pakenham and Todd C. Si nmens,

for petitioner.



Jack Forsberq, Gary R. Shuler, Jr., and Eric Johnson, for

respondent.

CHI ECHI, Judge: Respondent determ ned the follow ng defi-

ciencies in petitioner’'s Federal inconme tax (tax):

Taxabl e Year

Ended Aug. 31 Defi ci ency
1993 $330, 320
1994 28, 346
1995 1,694,076
1996 1,978, 282

In an anmendnent to answer, respondent alleged increases of
$460, 999, $473,305, and $286, 223 in the deficiencies in tax for
petitioner’s taxable years ended August 31, 1994, August 31,
1995, and August 31, 1996, respectively, as a result of respon-
dent’ s di sall owance of a net operating |loss (NCL) carryback to
each such taxable year that petitioner clained fromits taxable
year ended August 31, 1997.1

The issue remaining for decision? is whether the limtation

W shall refer to petitioner’s taxable years ended Aug. 31,
1993, Aug. 31, 1994, Aug. 31, 1995, Aug. 31, 1996, and Aug. 31,
1997, as taxable years 1993, 1994, 1995, 1996, and 1997, respec-
tively.

2Qur resolution of the issue remaining for decision wll
resol ve the issues that respondent raised in the amendnent to
answer relating to the disallowance of an NOL carryback that
petitioner claimed fromits taxable year 1997.
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i nposed by section 274(n)(1)2 applies to the anpbunts (per diem
anounts) that petitioner’s wholly owned subsidiary Transport
Leasi ng/ Contract, Inc. (TLC), paid during each of the taxable
years at issue to certain truck drivers (truck drivers) in order
to cover the anounts that they spent for food and beverages.* W
hold that it does.
FI NDI NGS OF FACT®
Most of the facts have been stipulated and are so found.
Petitioner had its principal office in Arden Hlls, M nne-

sota, at the tine it filed the petition in this case.

3Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the taxable years at
issue. All Rule references are to the Tax Court Rules of Prac-
tice and Procedure. As in effect for taxable years that began
after Dec. 31, 1993, sec. 274(n)(1) limts a deduction for food
or beverages to 50 percent of the anount otherw se all owable (50-
percent limtation). Prior to its anendnent by the Omi bus
Budget Reconciliation Act of 1993, Pub. L. 103-66, sec. 13209(a),
107 Stat. 469 (OBRA 1993), sec. 274(n)(1) limted a deduction for
food or beverages to 80 percent of the anmount otherw se all owabl e
(80-percent limtation). |In the instant case, the 80-percent
limtation applies to taxable years ended Aug. 31, 1993, and Aug.
31, 1994, and the 50-percent limtation applies to taxable years
ended on or after Aug. 31, 1995.

“The parties agree that, in addition to food and beverage
expenses, the truck drivers in question paid certain incidental
expenses that TLC intended the per diem anounts to cover. The
parties also agree that if the Court were to hold that the
[imtation inposed by sec. 274(n)(1) applies, that limtation
applies to the total of all per diemanounts that TLC paid during
each of the taxable years at issue to those truck drivers. For
conveni ence, we shall refer only to food and beverage expenses.

SUnl ess ot herwi se indicated, our Findings of Fact and Opi n-
ion pertain to the taxable years at issue.
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TLC, which was incorporated in Indiana in 1986, was a wholly
owned subsidiary of petitioner and a nenber of petitioner’s
affiliated group. TLC s corporate headquarters were in Arden
Hlls, Mnnesota, its payroll services operations were in
Audubon, M nnesota, and its human resources operations were in
Porter, I|ndiana.

TLC was a driver-|easing conpany that | eased one or nore
truck drivers to small and m d-si zed i ndependent trucking conpa-
ni es whi ch used such truck drivers to transport goods and ner-
chandise.® Prior to the tinmes such trucking conpani es entered
into driver-leasing arrangenents with TLC (described bel ow), they
had (1) rmade paynents to all of their respective truck drivers
who worked for themthat were intended to conpensate such drivers
for their work and (2) generally made paynents (per diem pay-
nments) only to their respective over-the-road’ truck drivers who
wor ked for themthat were intended to cover the anounts that such
truck drivers spent for food and beverages while traveling away
from hone.

As of the beginning of taxable year 1993, TLC was | easing

W shall refer to each trucking conpany that |eased one or
nmore truck drivers from TLC as a trucking conpany client and to
each truck driver whom TLC | eased to a trucking conpany client as
a driver-enpl oyee.

"The term over-the-road neans that the | ength of travel
required a truck driver to stay away from home overni ght.
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driver-enpl oyees to approxi mately 100 trucking conpany clients.?
By the end of taxable year 1996, TLC was | easing driver-enpl oyees
to approxi mately 300 trucking conpany clients. Al though nost of
TLC s trucking conpany clients were |located in M nnesot a,

Mont ana, or Pennsyl vania, by the end of taxable year 1996 TLC had
trucki ng conpany clients in 31 states. As of the tine of trial
inthis case, TLC | eased a total of 5,563 driver-enployees to a
total of 453 trucking conpany clients.

TLC s trucking conpany clients were engaged principally in
the over-the-road trucking industry. As of the begi nning of
t axabl e year 1993, approxinmately 90 percent of TLC s trucking
conpany clients were over-the-road carriers, while the remaining
10 percent were local carriers. By the end of taxable year 1996,
approxi mately 65 percent of TLC s trucking conpany clients were
over-the-road carriers, and 35 percent were |ocal carriers.

In an attenpt to attract clients, TLC s sale representatives
used a variety of sales techniques, including (1) newspaper
advertisenments, (2) face-to-face neetings with, and ot her presen-
tations to, trucking conpany owners, (3) brochures, (4) form
letters, and (5) other pronotional mailings. Two of the bro-
chures that TLC provided to prospective clients were entitled

“The Fact Book” (Fact Book) and “Your Trucks/Qur Drivers” (Your

8The nunber of truck drivers that each trucki ng conpany
client | eased from T TLC ranged from1l to 50.



Trucks/ Qur Drivers).

The Fact Book, which was one of TLC s principal marketing
tools, described, inter alia, the savings and ot her advantages
that a trucking conpany would realize from|leasing driver-enpl oy-
ees from  TLC. The Fact Book stated in pertinent part:

Hel p You Stay in Conpliance with Mst Enpl oynent Laws

T.L.C. hires the drivers and becones the | egal em

pl oyer. And we can “prove” to your attorney’s satis-
faction that we are the enployer based on the things we
do for our enployees. Plus our standing as the em

pl oyer has been confirnmed by the courts.

We becone responsible for payroll including wthhol ding
taxes, tax filings, garnishnments, child support |evies,
Wor kers Conpensation i nsurance and clai ns, unenpl oynent
clainms, the hiring process and term nations. W also
assure conpliance with nost of the federal and state
enpl oyer/ enpl oyee | aws under nost circunstances.

* * * * * * *

FREE Driver Recruiting

Prof essional driver recruiting is included in the

T.L.C. package. Qur fee is a flat percentage of a
driver’s gross wages, and all our services are in-
cl uded, including recruiting.

Qur full-time recruiters advertise for drivers across
the USA. They take applications, interview screen,
confirm physi cal exanms and CDL status, check with
former enployers, verify that all the driver specifica-
tions are adhered to - including those of your l|iabil-
ity carrier, plus we'll order MVRs [ Mbtor Vehicle
Reports] and DAC reports.

If the drivers neet our standards, we “give” these good
enpl oyees to our custoners.

Hring drivers is a full-tinme job for our recruiters
and T.L.C. has an outstanding track record of finding
qualified people. BottomLine? You ll have nore



drivers with T.L.C

Each year we recruit a nunber of drivers equal to 20%
of the average on hand, at no cost to our clients.

VWhat If a Driver Applies Directly to You?

Just send the driver to us. W’Ill go through the sane
procedures we would follow if he had conme to our re-
cruiters - every key step. W’'Il do it all - many
tinmes in less than four hours - and we’ll cover all the

expenses. All you need to do is FAX us the application
- we'll take it fromthere

T.L.C. Handl es Wrkers Conp and Unenpl oynent C ai ns

We manage and defend all workers conpensation and
unenpl oynent clainms. Wen a driver “quits,” because we
have a job for a good driver al nost anywhere in the
USA, we offer to reassign himto another T.L.C. client.
Accordingly, we are successful in unenploynent hear-
ings, and in time, cause our SUTA [ State Unenpl oynent
Tax Act] rate to reach the mninmum|l evel s.

In addition to making clains concerning the advant ages t hat

a trucking conpany would realize fromleasing driver-enpl oyees

from
ing i

part:

TLC that were substantially the same as such cl ai ns appear -

n the Fact Book, Your Trucks/Qur Drivers stated in pertinent

TLC relieves your conpany of the burden of driver

enpl oyee managenent by hiring the drivers. These
drivers performdriver services for your conpany under
a | ease agreenent between TLC and your conpany.

* * * * * * *

TLC is often able to use, with a different client, a
driver that although qualified to drive may have a
personality conflict with your staff. * * *

In soliciting business, TLC s sale representatives expl ai ned

to prospective trucking conpany clients the advantages that they
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woul d realize fromleasing driver-enployees fromTLC. Those
advant ages included TLC s (1) recruiting truck drivers,
(2) obtaining workers’ conpensation insurance for such truck
drivers, (3) substantiating the per diemanmunts that TLC paid,
(4) filing Federal and State tax forns, (5) w thhol di ng Federal
and State incone taxes, (6) maintaining truck driver files in
accordance with Departnent of Transportation (DOT) specifica-
tions, (7) providing safety prograns, and (8) handling any
unenpl oynent clains filed by a driver-enpl oyee.

A principal advantage of |easing driver-enployees fromTLC
related to TLC s ability to obtain cost-effective workers’
conpensation i nsurance, especially in States where trucking
conpany clients were paying substantial anpbunts to obtain such
i nsurance. Cenerally, the premumrates for workers’ conpensa-
tion insurance on truck drivers were significantly higher than
prem umrates for nost other occupations. As a result, workers’
conpensati on i nsurance was a mj or expense for trucking conpa-
ni es. \Wenever possible, trucking conpanies attenpted to obtain
wor kers’ conpensation insurance in the private nmarket. However,
they were frequently unable to do so and were forced to obtain
such coverage through their respective States’ assigned risk
pl ans. The cost of workers’ conpensation insurance under such
assigned risk plans was typically quite high. 1In soliciting a

trucki ng conpany’s business, TLC s sales representatives ex-
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pl ai ned that TLC was able to obtain workers’ conpensation insur-
ance in the private market at conparatively |ow prem umrates
because of the | arge nunber of driver-enployees on whomit
obt ai ned such insurance.

After initial contacts between a sales representative of TLC
and a prospective trucking conpany client, TLC provided the
prospective client with a projection of the cost savings that it
could realize fromleasing driver-enployees fromTLC. TLC al so
quoted that prospective client the |ease fee that TLC intended to
charge if that trucking conpany agreed to becone a client of TLC

When TLC was successful in attracting a trucking conpany as
a client, TLC and that trucking conpany entered into a contract
entitled “TLC Exclusive Lease Agreenent” (exclusive |ease agree-
ment), which set forth the agreenent between themw th respect to
t he | easing by such conpany of driver-enployees from T TLC.° When
each trucking conpany entered into an exclusive | ease agreenent
with TLC, such trucking conpany term nated the enpl oynent ar-
rangenent that it previously had with all of its truck drivers.

Each excl usive | ease agreenent provided in pertinent part:

SEach excl usive | ease agreenent was a standard TLC form
contract. There were no agreenents between TLC and any trucking
conpany client regarding TLC s | easing driver-enpl oyees to such
trucki ng conpany client other than the agreenent set forth in the
excl usive | ease agreenent. The material provisions of each
excl usive | ease agreenent remai ned unchanged throughout the
taxabl e years at issue except for the factor (discussed bel ow)
used to conpute the | ease fee that each trucking conpany client
owed TLC
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RECI TALS
.

Lessor [TLC] is engaged in the business of provid-
ing services for truck driving operations and al
related duties by virtue of |ease agreenents with
i ndi vi dual s or conpani es.

Lessee [trucking conpany client] is engaged in the
busi ness of a trucking operation providing for the
transportati on of goods and nerchandi se on an inter-
state basis.

Lessor is willing to |l ease its enployees to Lessee
for truck and sem -tractor driving services and Lessee
iswlling to | ease from Lessor such truck and sem -
tractor drivers upon the terns, covenants and condi -
tions hereinafter set forth.

* * * * * * *

SECTI ON_ONE
EXCLUSI VE LEASE

Lessor hereby | eases to Lessee those drivers in
t he enpl oynent of Lessor during the termof the Agree-
ment. Lessee hereby | eases Lessor’s drivers on an
excl usive basis and fromand after the date of this
Agreenent, Lessee shall not enploy, directly or indi-
rectly, any drivers for its trucking operation except
t hose agreed to be furnished by Lessor under this Lease
Agreenment or as otherw se provided herein.

SECTI ON_TWO
BEST EFFORTS OF LESSOR

Lessor agrees to use its reasonabl e best efforts
in furnishing Lessee with drivers as may be requested
from Lessee fromtinme to tine during the termof this
Agreenent. Lessee understands and agrees Lessor cannot
absol utely guarantee the availability of drivers for
Lessee upon demand but Lessor neverthel ess agrees to
use its reasonable best efforts in furnishing Lessee
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with any and all drivers required at all tinmes during
the ternms of this Agreenent. To facilitate the avail -
ability of drivers to Lessee, Lessee shall refer to
Lessor any and all qualified drivers known to it who
may be suitable for enploynent by Lessor.

SECTI ON THREE
STATUS AND QUALI FI CATI ONS COF DRI VERS

For purposes of this Agreenent and ot herw se,
drivers furnished by Lessor to Lessee shall in al
respects be considered the enpl oyees of Lessor for al
pur poses including but not limted to unenpl oynent
conpensati on, workers’ conpensation, social security
and ot her enpl oyee rel ated duties and obligations.
Lessor represents that it shall performall the duties
and responsibilities as such enployer and shall inits
absol ute discretion, hire, fire, discipline, evaluate
and direct the work and conduct on all Lessor’s enpl oy-
ees assigned to Lessee.

* * * * * * *

| f, due to circunstances beyond Lessor’s control,
Lessor’s enpl oyee is unable to conplete services to be
provided to Lessee (due to unforeseen or unantici pated
energency, illness or other simlar events) Lessee
shall imediately notify Lessor thereof and Lessor
shal|l use its reasonable best efforts to provide a
repl acenent Lessor enployee to conplete the services to
be provided to Lessee. * * *

* * * * * * *

SECTI ON _FI VE
COVPENSATI ON OF LESSOR

Lessee shall pay Lessor and Lessor shall accept
fromLessee in full paynment for the services to be
provi ded by Lessor to Lessee hereinunder, a deposit and
conpensation as foll ows:

DEPOSI T: Upon the execution of this Agree-
ment, Lessee shall pay and Lessor hereby acknow edges
recei pt of a deposit equal to the sum of Six Hundred
Fifty Dollars ($650) PER TRUCK. Said deposit repre-
sents security to Lessor for the performance of Les-
see’s financial and other obligations under this Agree-
ment. The amount of such deposit is representative of
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that part of Lessor’s payroll attributable to Lessee
herein and the parties hereto recogni ze and under st and
such anmount may fluctuate fromtinme to tinme. In this
respect, the deposit anount shall be reviewed sem -
annual |y and the amount of the required deposit shal
be renegotiated and nutual ly agreed upon. * * *

COVMPENSATION:  As and for the services to be
provi ded by Lessor to Lessee herein, Lessor shall be
conpensated as follows: On (day of the week) * * *
starting Mo. * * * Day * * * * * * ' and on that sane
day of the week every * * * thereafter during the term
of this Agreenment, Lessee shall submt to Lessor its
records reflecting the services provided to it by
Lessor’s driver in the formof hours driven, mles
driven or a percent of Lessee’s gross revenues attrib-
utable to the services provided to Lessee by Lessor’s
driver(s). Sinultaneously with the delivery of such
verified records, Lessee shall deliver to Lessor pay-
ment for the anmount of conpensation payable to Lessor
in the formof bank certified funds and in accordance
wi th the conpensation schedule as reflected on Exhibit
A which is attached hereto and incorporated sem -annu-
ally fromand after the date of the Agreenent and the
conpensati on schedul e shall be nutually agreed upon,
initialed by the parties, and attached to this Agree-
nment .

SECTION SI X
ADVANCES BY LESSEE TO LESSOR S EMPLOYEES

| f Lessee advances cash or credit to Lessor’s
driver(s) for fuel, repairs or other transportation
oper ati onal expenses, Lessee shall imrediately furnish
Lessor with witten verified disclosure thereof. |If
such advances are not actually expended by Lessor’s
driver(s) for such purposes, and the extent such funds
are not returned to Lessee by Lessor’s driver(s),
Lessee shall deliver to Lessor a witten claimthere-
fore within fourteen (14) days of the date Lessee had
knowl edge of the fact that the funds or credit were not
actual ly expended by Lessor’s driver(s) and were re-
tai ned by such driver(s). Lessor shall deduct advances
fromthe particular driver(s) next payroll check.
Provi ded, however, that Lessor’s obligation and duty to
rei nburse Lessee shall be limted to the extent the
rei mbursabl e anount shall not exceed the net wages,
after all Lessor’s payroll deductions, due the particu-
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| ar driver or drivers during the next applicable pay-
roll period. Any claimsubmtted by Lessee to Lessor
inthis respect after fourteen (14) days fromthe date
t hat Lessor has know edge of the fact such advances
were not actually expended in its behalf by Lessor’s
enpl oyee may not be honored by Lessor and Lessor shal
have no obligation whatsoever to rei nburse or pay such
unused advances to Lessee.

* * * * * * *

SECTI ON NI NE
WARRANTI ES AND REPRESENTATI ONS OF LESSEE

For purposes of this Agreenent, Lessee warrants
and represents to Lessor as foll ows:

1. That during the termof this Agreenent, al
trucks, sem-tractors, trailers and all related equip-
ment and accessories thereto are in good working order
and properly maintained, are licensed in accordance
with all applicable local, state, and federal rules,
regul ations and statutes and any | oad contained within
or upon any truck or trailer is legal insofar as the
transportation of such load as to type, weight, and any
and all other restrictions or requirenents inposed by
| ocal, state or federal rules, regulations or statutes.

2. Lessee shall not at any tinme during the term
of this Agreenent require any of Lessor’s enpl oyees to
run or otherw se operate Lessee’s equi pnent and | oads
i n any manner what soever which may be or which Lessee
has reason to believe to be contrary to or in violation
of any local, state, or federal restrictions on hours
driven, mles driven, or the like.

3. That during the termof this Agreenent,
Lessee shall not hire, lease, or utilize any drivers
other than drivers to be furnished by Lessor hereunder
except only in enmergency situations duly disclosed to
Lessor or upon Lessor’s prior witten consent.

4. As to the representations and warranties nmade
by Lessee in paragraphs 1 and 2 of this Section N ne,
Lessor’s enpl oyee shall inspect Lessee’s equi pnent,

| oad and routing requirenents of Lessee to verify that
Lessee conplies with applicable | ocal, state and fed-
eral rules, regulations and statutes. |If Lessor’s
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enpl oyee determ nes that the equi pnent, |oads or rout-
ing requirenments of Lessee are in any way illegal or
contrary to the applicable local, state or federal
rules, regulations or statutes, Lessor’s enployee shal
i mredi ately notify Lessee and Lessor thereof and any
di spute resulting therefromshall be resolved by the
managi ng officers of Lessor and Lessee.

* * * * * * *

SECTI ON TWELVE
LIABILITY LOSS AND | NDEMNI FI CATI ON

Lessor shall not be liable to Lessee for any | oss
of business or any other damage caused by an interrup-
tion of the service which Lessor agrees to furnish
her eunder when such interruption is due to war, fire,
stri ke, picketing, accidents, acts of God, |abor dis-
putes, civil disturbances, riots, or any other causes
beyond the control of the Lessor.

Lessor shall not be responsible or held liable for
any injury or danmage to person or property resulting
fromthe use, msuse or failure of any equi pnent used
by Lessee and utilized by Lessor’s enployees in the

performance of its services to be provided herein. In
this respect and in all other respects, Lessee shal
i ndemmi fy Lessor against all liability or loss from and

against all clains or actions based upon or arising out
of damage or injury (including death) to persons or
property caused by or sustained in the connection with
t he performance of the Agreenent or by conditions
created thereby or based upon any violation of any

| ocal, state or federal rule, regulation, ordinance or
statute and the defense of any such clains or actions,
except only as to injuries sustained by Lessor’s em

pl oyee, as a result of such enployee’s negligence or
wrongful act of the enpl oyee.

Lessor shall not be responsible for |oss or damage
to equi pnent or cargo of Lessee by reason of collision,
fire, flood, w ndstorm explosion, or other casualty.

In this respect and in all other respects Lessee
shall indemify Lessor against all liabilities or
| osses, including but not limted to those liabilities
or | osses described i medi ately above.
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Lessor shall indemify Lessee against all liabil-
ity and loss in connection with and shall assune full
responsibility for paynent of all federal, state and
| ocal enpl oyee taxes or contributions inposed or re-
qui red under unenpl oynent insurance, social security
and incone tax laws with respect to Lessor’s enpl oyees
engaged in the performance of the Agreenent.

* * * * * * *

EXHBIT A
COVPENSATI ON SCHEDULE

Lessee shall conpensate Lessor via certified bank
funds for the services provided by Lessor’s drivers by
the follow ng methods. (By cents per mle, an hourly
wage, a percentage of Lessees gross revenue produced by
Lessor’s enpl oyees or by any other nethod agreed to or
descri bed below.) Any of the below which are directly
attributable to services perforned for the Lessee by
the Lessor’s enpl oyee. (See addendum A).

The above conpensation nultiplied by (See addendum B),
surcharge or charge currently or retroactively charged
the Lessor and other charges attributable to services
performed. The rate is subject to change based upon
federal and state tax changes and unenpl oynent and

wor kers conpensation rates throughout the year, PLUS
Lessor’s portion of health insurance costs for Lessor’s
enpl oyees assigned to Lessee (used or not), and charges
to Lessee by Lessor for Lessee’ s operation expense
(such as fuel, tire repair, other expenses for Lessee,
and charges for truck expense advances) nultiplied at
the rate of ONE HUNDRED (100% percent.[ [ Reproduced

%None of the exclusive | ease agreenents into which TLC and
a trucking conpany client entered prior to cal endar year 1993
cont ai ned addendum A and addendum B. Instead, such excl usive
| ease agreenents contained Exhibit A which set forth the sane
type of information as that set forth in Addendum A and Addendum
B that were included as part of each exclusive | ease agreenent
into which TLC and a trucking conpany client entered during the
t axabl e years at issue. Addendum A listed the type of trucking
conpany (i.e., over-the-road or local) and the nethod used to
conpute the gross anount that TLC was to pay each driver-enpl oyee
whomit |eased to a trucking conpany client. AddendumB |isted
(continued. . .)



literally.]

TLC retai ned the sole and absolute authority to hire each
driver-enpl oyee and to term nate each driver-enpl oyee’ s enpl oy-
ment with TLC. Each truck driver whom TLC hired as a driver-
enpl oyee played an integral role in TLC s busi ness of |easing
driver-enployees to its trucking conpany clients.

Before TLC hired a truck driver as a driver-enpl oyee, such
truck driver had to pass TLC s screeni ng and approval process
that it used to determ ne whether to hire such truck driver. (W
shall refer to the screening and approval process that TLC used
to determi ne whether to hire a truck driver as TLC s screening
and approval process.) TLC s screening and approval process was
designed to determne a truck driver’s fitness to serve as a
driver-enpl oyee of TLC

As required by each exclusive | ease agreenent, TLC used its
best efforts (e.g., by advertising) to, and did, recruit driver-
enpl oyees. TLC hired approximtely 25 percent of its driver-
enpl oyees through its own recruitnent efforts.

Each trucki ng conpany client also |located and referred

prospective driver-enployees to TLC. If a trucking conpany

10, .. conti nued)
the factor to which TLC and each trucki ng conpany client agreed
and whi ch such trucking conpany client and TLC used to conpute
the | ease fee that such client owed to TLC under the excl usive
| ease agreenent. The information included in those addenda to
all post-1992 exclusive | ease agreenents was included in Exhibit
A to all pre-1993 exclusive | ease agreenents.
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client located a truck driver whomit wanted TLC to hire, the
trucki ng conpany client interviewed such truck driver, had himor
her conpl ete an application provided by TLC, and forwarded that
conpleted application to TLC. TLC subjected any such truck
driver to TLC s screening and approval process. TLC rejected 10
to 15 percent of the truck drivers whomits trucking conpany
clients referred to it. TLC hired approximately 75 percent of
its driver-enployees through referrals of trucking conpany
clients.

As part of TLC s screening and approval process, TLC re-
qui red each truck driver who applied for a position as a driver-
enpl oyee to sign and submt a nunber of docunents, including:
(1) An application (enploynment application) for enploynent that
set forth, inter alia, such truck driver’s enploynent and nedi cal
history; (2) a certification of violations that set forth all
nmotor vehicle violations in the past 12 nonths; (3) a truck
driver data sheet that certified the nunber of hours that such
truck driver had driven in the preceding 7 days; (4) Inmgration
and Naturalization Service FormI1-9 that verified such truck
driver’s eligibility to work in the United States; (5) a form
that authorized the rel ease of such truck driver’s enpl oynent
history to TLC, (6) a formthat authorized the release to TLC by
appropriate State agencies of such truck driver’s driving record,

and (7) a formin which such truck driver consented to a



preenpl oynent wurinal ysis.

After TLC concluded that a truck driver had passed TLC s
screeni ng and approval process, but before TLC hired such truck
driver as a driver-enployee, TLC required each truck driver to:
(1) Certify that he or she did not possess nore than one driver’s
license; (2) conplete an application (assignnment application)

t hat requested assignnent to a trucking conpany client; (3) sign
a docunent (safe driving acknow edgnent) that acknow edged that a
safe driving record was a condition for enploynent; and

(4) receive the Federal Mdtor Carrier Safety Regul ati on Pocket -
book.

Each assignnent application that each driver-enpl oyee
conpleted provided in pertinent part: “it is to be understood
that the applicant is an enpl oyee of Transport Leasing\Contract,
Inc. [TLC] only. Applicant is not an enpl oyee of the | essee
named above or herein after [sic].”

Each safe driving acknow edgnment that each driver-enpl oyee
signed provided in pertinent part:

As a condition of continued enploynment with Trans-

port Labor\Contract, Inc.[,] it is understood that a

safe driving record nmust be maintained. |[|f driving

privileges are suspended by the issuing state agency or

an i nsurance conpany deens you uni nsurable, we can no

| onger use your services.

In the above situation, dismssal would be deened
directly attributable to your actions. Unenpl oynent

clains may be deni ed.

TLC requi red each driver-enpl oyee whomit hired to sign a
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docunent entitled “DRI VER EMPLOYEE CONTRACT” (driver contract).
Each driver contract provided in pertinent part:

THE FOLLON NG IS A LI ST OF REGULATI ONS AND REQUI REMENTS
CONCERNI NG YOUR EMPLOYMENT W TH TRANSPORT

LEASI NG CONTRACT, INC., (TLC). ANY VI OLATI ON OF THESE

REQUI REMENTS MAY RESULT IN DI SM SSAL OR A CHARGE BEI NG

MADE AGAI NST THE EMPLOYEE BY TLC OR | T''S AFFI LI ATES.

* * * * * * *

* ALL DRIVERS ARE TO ATTEND AT LEAST 2 SAFETY MEETI NGS
PER YEAR

ALL LOAD OVERAGES ARE THE PROPERTY OF THE SHI PPER OR
THE TLC LESSEE.

DRI NKI NG OR BEI NG UNDER THE LEAST | NFLUENCE OF ALCOHOL
VWH LE ON THE JOB SHALL BE GROSS M SCONDUCT AND W LL
RESULT | N | MMEDI ATE DI SM SSAL.

THE TAKI NG OF | LLEGAL DRUGS OR BEI NG UNDER THE | NFLU-
ENCE OF | LLEGAL DRUGS IS STRI CTLY PRCH BI TED BY THE
D.O T., FEDERAL LAW AND TLC COMPANY POLI CY. | F ANY
EMPLOYEE | S FOUND OR TESTS POSI TI VE FOR | LLEGAL DRUG
USE, THEY W LL BE ElI THER DI SCHARGED | MVEDI ATELY OR
FORCED | NTO A DRUG REHABI LI TATI ON PROGRAM  ALL DRI VERS
ARE SUBJECT TO FEDERAL DRUG TESTI NG AS REQUI RED BY THE
D.OT.

ALL PAPERWORK REQUI RED BY TLC OR I TS AFFI LI ATES W LL
BE DONE ON A DAILY BASIS OR AS DI RECTED.

THE PERFORMANCE OF ANY JOB REQUI RED BY TLC MJST NOT BE
AFFECTED BY A PERSONAL, LEGAL OR FI NANCI AL PROBLEM COF
THE DRIVER. TH' S ALSO | NCLUDES DRI VER ATTI TUDE.

* * * * * * *

| HEREBY ACKNOW.EDCGE THE FACT THAT TRANSPORT LEAS-

| NG CONTRACT, INC. |'S AN | NDI ANA CORPORATI ON AND THAT
ANY WORKER S COVPENSATI ON CLAI M5 SUBM TTED BY ME W LL
BE REPORTED TO THE STATE OF | NDI ANA.

| FURTHER AGREE THAT IF | AM EVER | NJURED ON THE JOB |
WLL REPORT MY INJURY TO TLC, INC. | MVEDI ATELY SO THEY
MAY FI LE A FI RST REPORT OF | NJURY TO THE | NDI ANA
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WORKER' S COVPENSATI ON BOARD. | WLL ALSO | NFORM ANY
MEDI CAL FACI LI TY THAT | AM TREATED AT FOR SAMVE THAT |
AM AN EMPLOYEE OF TLC, |INC. AND THAT ALL BI LLI NGS ARE
TO BE SENT DI RECTLY TO TLC, INC. LASTLY, | WLL | NFORM
ALL MEDI CAL FACI LI TI ES/ PHYSI CI ANS THAT | AM AN EMPLOYEE
OF AN | NDI ANA CORPORATI ON AND THAT ALL WORKER S COVPEN-
SATI ON CLAI M5 SUFFERED BY ME W LL BE REPORTED TO THE
STATE OF | NDI ANA.

* * * * * * *

STATEMENT OF COVPANY PQOLI CY

Upon readi ng and reviewi ng this next section
[regarding types of |osses involving the transportation
of goods or nerchandi se by a trucking conmpany client
that is leasing a driver-enployee from T TLC], please be
aware that every TLC, Inc. |essee may have their own
i ndi vi dual regul ations and requirenents. The follow ng
may not apply in every given situation.

* * * * * * *

LEVEL 3 LOSS: A loss resulting in property damage or
bodily injury. Property damage shall be equal to a
val ue of $2,000.00 but not greater than $20, 000. 00
conbined. Bodily injury shall be any injuries which
receive treatnment away fromthe scene of the accident
but does not result in death, disability or disfigure-
ment of a second party.

First OOfense: A letter of reprimand, 1 week
suspensi on fromwork w thout conpensati on.

Second O fense: (Wthin 9 nonths) Di scharge from
enpl oynent .

LEVEL 4 LOSS: A loss resulting in property damage and
or bodily injury in excess of or to the extent of:
property damage equal to or greater than $20, 000.01 and
or death, disability or disfigurenent of a second

party.

First OOfense: Discharge from enpl oynment.

NOTE: The intentional failure to report any and al
incurred | osses i mediately shall be viewed as an act
of dishonesty of the driver. Acts of dishonesty sub-
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ject the driver to discharge fromenploynent. The
occurrence of a Level 2, 3 or 4 Loss is automatically
counted as an occurrence in the lower |levels. There-
fore, if by the automatic counting of a higher occur-
rence into a lower level, that fills that |evel and
subjects a driver to a nore sever type of reprinmnd,
then the nore severe type of reprimand will take prece-
dence.

*DRIVER: The use of the word Driver refers to any
conpany enpl oyees who have been qualified to drive for
any of TLC, Inc.’s |essees.

* * * * * * *

EMPLOYMENT COUNSELI NG  Enpl oynent counseling may not
be conpl eted during a period of reprinmand, however nust
be conpleted prior to a driver being allowed to return
to work. There shall be no conpensation paid for the
driver’s tinme during an enpl oynent counseling session.
The driver’s failure to conplete an enpl oynent counsel -
ing session will subject the driver to discharge of
enpl oynent .

| HEREBY CERTI FY THAT | HAVE READ AND UNDERSTAND

THE ABOVE EMPLOYMENT CONTRACT OF TRANSPORT

LEASI NG CONTRACT, INC. AND WLL ABIDE TO ALL POLI CI ES

AND PROCEDURES STATED W THI N. | FURTHER ACCEPT THESE

CONDI TIONS W TH REGARD TO MY DRI VI NG QUALI FI CATI ONS AND

EMPLOYMENT W TH TRANSPORT LEASI NG CONTRACT, I NC. [ Re-

produced literally.]

Both before and after entering into an excl usive | ease
agreenent with TLC, each trucking conpany client: (1) Owmned or
| eased the trucks, semtrailers, termnals, and other equi pnent
and facilities used in its trucking business; (2) obtained the
cust oners whose goods and nerchandi se it transported by truck;
(3) perforned dispatching functions with respect to each driver-
enpl oyee by giving such driver-enployee his or her route assign-

ments, directing each driver-enployee as to the | oads assigned to
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himor her and as to the tinmes by which such driver-enpl oyee had
to deliver those | oads, and relaying any instructions of its
custoners relating to such |l oads; (4) was responsible for the
paynment of tolls, fuel, repairs, and scale fees incurred during
the transport of such goods and nerchandi se; and (5) had the
authority to determ ne whether to permt a driver-enployee whom
TLC leased to it to take any vacation days. TLC did not own any
interest in, had no rights in the profits of, and no responsibil -
ity for the | osses of the business of any trucking conpany
client.

TLC had the right to, and did, direct and control the work
and conduct of each driver-enployee. Thus, TLC had the right to,
and did, direct and control each driver-enployee as to the
operation and the | oading and unl oadi ng of the truck of the
trucki ng conpany client that | eased such driver-enployee fromTLC
and as to the details and neans by which that operation and that
| oadi ng and unl oadi ng were to be acconplished. Wen TLC hired
each driver-enpl oyee, TLC gave such driver-enpl oyee a packet of
materials, including a truck driver handbook (TLC driver hand-
book), a safety manual, and a brochure entitled “Wl cone to TLC
The TLC driver handbook contained TLC s detailed instructions
that it required each driver-enployee to follow with respect to,
inter alia, fueling the trucks, starting the trucks’ engines,

hooki ng up the trucks to trailers, parking the trucks, driving
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the trucks to achi eve maxi num fuel savings, braking the trucks,
operating trucks in cold weather, departure tines of the trucks,
and | oading the cargo on and unloading it off the trucks.!

After TLC hired a truck driver as a driver-enployee, TLC
mai ntained a file with respect to such driver-enpl oyee, which
i ncl uded such driver-enpl oyee’ s enpl oynent application and
medi cal history and the results of TLC s screening and approval
process with respect to such driver-enployee. In addition, TLC
requi red periodi c physical exam nations of each driver-enpl oyee
and nonitored each driver-enployee to ensure that such driver-
enpl oyee remai ned current with respect to his or her notor
vehicle reports. TLC and each trucki ng conpany client maintained
duplicate driver-enpl oyee personnel files that contained DOT-
mandated forns and information. Each trucking conpany client
nmoni tored each driver-enpl oyee’s conpliance with DOT regul a-

tions.' TLC ensured that each driver-enployee's file was main-

1The TLC driver handbook consisted of approxi mately 50
pages covering the various matters with respect to which TLC gave
detailed instructions to each driver-enployee. The table of
contents of the TLC driver handbook listing such natters is
attached as an appendi x.

2Pyrsuant to the exclusive | ease agreenent, if a driver-
enpl oyee determ ned “that the equi pnent, |oads or routing re-
quirenents of * * * [a trucking conpany client] are in any way
illegal or contrary to the applicable |local, state or federal
rul es, regulations or statutes,” such driver-enpl oyee “shal
i mredi ately notify * * * [TLC and such trucking conpany client]
t hereof and any dispute resulting therefromshall be resolved by
the managing officers of * * * [TLC and such trucki ng conpany

(continued. . .)
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tai ned in accordance with DOT specifications.

TLC provi ded each driver-enployee with a nonthly newsletter
and periodically provided each driver-enployee with materials on
driving safety, drug usage, and conpliance with DOT requirenents.
TLC al so conducted safety prograns for the driver-enpl oyees,
whi ch included periodic on-site safety training for each driver-
enpl oyee and safety awards and bonuses. Each trucking conpany
client provided each driver-enpl oyee whom TLC | eased to it with
any necessary orientation and training with respect to such
trucki ng conpany client’s trucki ng equi pment.

TLC sponsored certain enpl oyee benefits for its driver-
enpl oyees, including: (1) A section 401(k) plan; (2) a section
125 flexible benefit plan; (3) group or individual health insur-
ance; (4) a $5,000 group termlife insurance policy; and (5) the
option of purchasing additional group termlife insurance. TLC
paid the prem uns associated with the $5,000 group termlife
i nsurance policy. TLC bore the adm nistrative costs but no other
costs associated with the various enpl oyee benefits that it
sponsored for its driver-enployees. Each driver-enployee paid

such ot her costs through payroll deductions.

2, .. continued)
client].”

3Certain trucking conpany clients paid at |least part of the
prem uns associated with the health insurance plan that TLC
sponsored for the driver-enpl oyees whom TLC | eased to them In
(continued. . .)
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Pursuant to each exclusive | ease agreenent, each trucking
conpany client had the right to decline using a particul ar
driver-enpl oyee whom TLC wanted to lease to it. Wile TLC was
| easing a driver-enployee to a trucking conpany client, TLC had
the right to | ease that driver-enployee to another trucking
conpany client and thereby assign additional projects to such
driver-enpl oyee.
| f a trucking conpany client no | onger wanted or needed the
services of a particular driver-enployee, TLC did not continue
| easi ng such driver-enployee to that trucking conmpany client. In
that event, TLC attenpted to | ease such driver-enpl oyee to
anot her trucking conpany client. TLC frequently was successf ul
in reassigning a driver-enployee fromone trucking conpany client
that no | onger wi shed to use such driver-enpl oyee to anot her
trucki ng conpany client. TLC also reassigned to another trucking
conpany client any driver-enpl oyee who no | onger wi shed to work
with a particular trucking conpany client to which TLC had
assi gned such driver-enployee. |[|f a driver-enployee refused such
reassi gnment, TLC treated himor her as having voluntarily

termnated his or her enploynent with TLC and contested any

13(...continued)
such instances, TLC paid the trucking conmpany client’s share of
such health insurance prem unms and charged such premuns to the
trucki ng conpany client.
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unenpl oynent clains that such driver-enpl oyee filed.

Each of TLC s driver-enpl oyees who was engaged in over-the-
road trucking paid for food and beverage expenses while traveling
away fromhone. TLC generally nade paynents of per di em anpunts
to each such driver-enployee that TLC intended to cover such food
and beverage expenses. TLC did not pay any per diemanounts to a
driver-enpl oyee whomit |leased to a trucking conpany client that
was a |l ocal carrier

At the end of each payroll period, ! each trucki ng conpany
client mailed or sent by facsimle to TLC a batch control form
(batch report) with respect to such period. For each payrol
period, the batch report that each trucking conpany client
submtted to TLC showed for each driver-enpl oyee whom TLC | eased
to such trucking conpany client, inter alia, (1) a lunp sum
anount (batch report |unp sum anount) which was equal to the

total of the gross wages!® and any per diem amounts to which each

“Because of the |large nunber of driver-enployees and the
| ow rate of successful clains, TLC usually paid the mnimumrate
i nposed by the applicable State Unenpl oynent Tax Act (SUTA).

Bpursuant to the exclusive | ease agreenent, each trucking
conpany client had the right to select the payroll period for al
driver-enpl oyees whom TLC | eased to such trucking conpany client.

W shall refer to the gross anpbunt of wages to which a
driver-enpl oyee was entitled, prior to any reduction for such
driver-enpl oyee’s share of Federal and State enpl oynent taxes,
Federal and State incone taxes w thheld, and payroll deductions
for enpl oyee benefits (e.g., health insurance, a sec. 401(k)
pl an, or a sec. 125 flexible benefit plan), as gross wages.
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driver-enpl oyee was entitled but which was not broken down into
such conponent parts;?! (2) the total anpbunt of expenses for gas,
tolls, repairs, and other road expenses for which such trucking
conpany client (a) nmade cash advances (advances)?!® and/or (b) was
obligated to nmake rei nbursenents to such driver-enpl oyee (reim
bursabl e expenses); (3) any m scell aneous credits or deductions
(e.g., for the costs of health insurance that such trucking
conpany client agreed to pay); (4) any vacation days that such
trucki ng conpany client permtted such driver-enployee to take;?®
and (5) the nunber of days such driver-enpl oyee was away from
horne.

TLC determ ned what portion of the batch report |lunp sumto
whi ch each driver-enpl oyee was entitled constituted gross wages
and what portion, if any, constituted per diemanounts.?® In

order to nmake that determ nation, TLC applied to each batch

"Nei t her the batch report nor any other document that a
trucki ng conpany client submtted to TLC showed the breakdown of
the batch report |unp sum anmount between gross wages and any per
di em anount s.

8Except for such advances, no trucking conpany client made
any paynents to a driver-enpl oyee.

¥1'f the batch report indicated that the trucking conpany
client permtted a driver-enployee whom TLC |l eased to it to take
any vacation days, TLC paid no per diemanounts to such driver-
enpl oyee for any such days.

20The excl usive | ease agreenent was silent as to (1) any per
diem amounts that TLC was to pay to a driver-enpl oyee to cover
such driver-enpl oyee’s food and beverage expenses while traveling
away from hone and (2) the limtation inposed by sec. 274(n)(1).
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report |unp sum anmount to which each driver-enployee was entitled
a percentage (per diem percentage). |In nbost cases, the per diem
percentage was 34 percent; in sonme cases, the per diem percentage
ranged fromzero to 33 percent.

Beginning in |ate cal endar year 1993, TLC requested that for
each payroll period each trucking conpany client provide it on a
“Leased Driver Wirksheet” certain information that the |Internal
Revenue Service (IRS) required in order to substantiate each
driver-enpl oyee’s per diem anounts.? The requested information
for each payroll period included, inter alia, the nunber of days
such driver-enpl oyee travel ed away from honme. Sone of TLC s
trucki ng conpany clients did not provide TLC with the information
t hat TLC request ed. 22

Upon recei pt of a batch report, TLC inputted the information
contained in that batch report into its conputer system and,
based on that information and other information in its conputer
system (e.g., the per diem percentage, applicable enploynent tax

rates, Federal and State income tax w thhol ding), conputed with

2lAs di scussed above, TLC s pronotional materials repre-
sented to each trucking conpany client that TLC was responsible
for substantiating the per diemanounts that TLC paid to a
driver-enpl oyee and for ensuring the appropriateness of such per
di em anounts for Federal incone tax purposes.

22\When a trucki ng conpany client did not provide TLC with
the information that it requested, TLC used the nunber of days
t hat each driver-enpl oyee was away from honme that was shown in
the batch report in order to substantiate any per di em anpbunts
that TLC determ ned and paid to such driver-enpl oyee.
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respect to each driver-enpl oyee gross wages, any per diem
anounts, Federal and State inconme taxes withheld, the driver-
enpl oyee share of enpl oynment taxes,?® payroll deductions for
enpl oyee benefits, and net wages.? Per diem anpunts are not
wages for purposes of conputing enpl oynent taxes, Federal and
State incone tax w thhol ding, and workers’ conpensation insurance
prem uns. TLC determ ned each driver-enpl oyee’s gross wages by
reduci ng the batch report |lunp sum anmount for such driver-em
pl oyee by any per diem anounts that TLC determ ned for such
driver-enpl oyee.

Wth respect to each driver-enployee, for each payrol
period TLC was obligated to, and did, pay such driver-enpl oyee
his or her net wages and any per di em anounts, ?° regardl ess of

whet her the trucking conmpany client to which TLC | eased such

2\W shall refer to any tax liabilities inposed on either
t he enpl oyer or the enployee wth respect to a driver-enpl oyee’s
gross wages under the Federal I|nsurance Contribution Act, the
Federal Unenpl oynent Tax Act, or SUTA as enpl oynent taxes.

2\ shall refer to the net anount of wages to which a
driver-enpl oyee was entitled, after any reduction for such
driver-enpl oyee’s share of Federal and State enpl oynent taxes,
Federal and State incone taxes w thheld, and payroll deductions
for enpl oyee benefits (e.g., health insurance, a sec. 401(k)
pl an, or a sec. 125 flexible benefit plan), as net wages.

#The aggregate anmobunt of each driver-enpl oyee’s net wages
and any per diem anmounts to which such driver-enpl oyee was
entitled was increased by the anount of any rei nbursabl e expenses
for which a trucking conpany was obligated to rei nmburse such
driver-enpl oyee and decreased by the anopunt of any advances t hat
a trucking conpany client paid to such driver-enpl oyee.
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driver-enpl oyee paid TLC the | ease fee (discussed below. TLC
general ly paid such net wages and any per diem anounts to each
driver-enpl oyee on the day after TLC received a batch report.
(We shall refer to TLC s obligation with respect to each driver-
enpl oyee for each payroll period to pay to each such driver-
enpl oyee such aggregate anount of net wages and any per diem
anounts as well as its obligation to pay the enpl oyer’s share of
enpl oynent taxes, wthhold and pay the driver-enpl oyee’s share of
enpl oynment taxes, w thhold and pay Federal and State incone
t axes, make daily electronic funds transfers of the appropriate
anounts of such taxes to the I RS and appropriate State agencies,
and pay workers’ conpensation insurance premuns as TLC s payrol
obligation.) TLC paid each driver-enployee by either mailing a
check directly to such driver-enployee or sending a check via
overni ght delivery to the trucking conpany client to whom TLC
| eased such driver-enployee for distribution to such driver-
enpl oyee.

At the tinme TLC paid each driver-enployee, TLC sent such
driver-enpl oyee an earnings statenent showing, inter alia, the
batch report |unp sum anmount to which he or she was entitled, net
wages, any per diem anounts, Federal and State incone taxes
wi t hhel d and paid, the driver-enployee’'s share of enpl oynent
taxes wi thheld and paid, and any other payroll deducti ons.

At the tinme TLC paid each driver-enployee, TLC generated and
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sent to the trucking conpany client that |eased such driver-
enpl oyee from TLC docunents entitled “Statenent” (account state-
ment), “lnvoice” (account invoice), and “Precheck report”
(precheck report). The account statenent showed the nost recent
debits and credits to each trucking conpany client’s account and
any credit or bal ance due on that account.? The account invoice
showed TLC s total expenses for each payroll period for all the
dri ver-enpl oyees whomit |eased to a trucking conpany client.?
The precheck report showed for each driver-enployee for each
payroll period his or her gross wages, any per di em anounts,
Federal and State incone taxes w thheld and paid, the driver-
enpl oyee’ s share of enploynent taxes paid, payroll deductions for
enpl oyee benefits, and net wages.

During the taxable years 1993, 1994, 1995, 1996, and 1997,
TLC paid its driver-enpl oyees per diem anounts totaling
$4, 841,563, $7,111, 060, $8,617,378, $9,934,172, and $10, 178, 691,

respectively.

26l n sonme instances the account statenments covered the two
nost recent payroll periods, while in other instances the account
statenents covered the three nost recent payroll periods.

2’Each account invoice showed TLC s expenses for a payrol
period including, inter alia, the total anmount of gross wages and
the total anobunt of any per diem anounts that TLC paid to all the
driver-enpl oyees whom TLC | eased to a trucking conpany client,
the total amount of advances that a trucking conmpany client paid
to the driver-enpl oyees whom TLC |l eased to it, and the total
anounts that TLC paid for health insurance for which the trucking
conpany client reinbursed TLC
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Pursuant to each exclusive | ease agreenent, each payrol
period each trucking conpany client paid TLC a | ease fee (| ease
fee) that was not broken down into conponent parts.?® Each
excl usive | ease agreenent set forth a factor (factor)?® to which
TLC and each trucking conpany client agreed and which such client
was to multiply by the batch report |unp sum anmount in order to
determ ne the | ease fee that such client owed to TLC for each
driver-enpl oyee whom TLC | eased to such client.

The factor to which TLC and each trucki ng conpany client
agreed was intended to produce a | ease fee sufficient to cover:
(1) The batch report |unp sum anount for each driver-enpl oyee
whom TLC | eased to such trucking conpany client; (2) the em
pl oyer’s share of enploynent taxes on the gross wages paid to

each such driver-enpl oyee; (3) workers’ conpensation insurance

2pyrsuant to each exclusive | ease agreenent, each trucking
conpany client, and not TLC, selected the nmethod used to “conpen-
sate * * * [TLC] * * * for the services provided by * * * [TLC s]
* * * drivers”. Virtually all of TLC s trucking conpany clients
selected a cents-per-mle or a percentage-of-|oad-gross-revenue
basis as the applicable nethod.

2Pur suant to the exclusive | ease agreenent, TLC had the
right to nodify the factor in the event Federal and State enpl oy-
ment tax rates and/or workers’ conpensation insurance rates
changed. Fromtine to tine, TLC nodified the factor that it
charged each trucking conpany client in order to reflect changes
in TLC s workers’ conpensation insurance premuns. TLC and each
trucki ng conpany client also had the right to nodify the factor
if, inter alia, the information that TLC collected froma truck-
ing conpany client in order to substantiate the per diem anmounts
that TLC paid to the driver-enpl oyees whomit |eased to such
client changed (e.g., if a trucking conpany client reduced its
over-the-road trucking business).
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prem uns attributable to the gross wages earned by each such
driver-enpl oyee; (4) other expenses that TLC incurred as costs of
earni ng such | ease fee, e.g., expenses for sales representatives
and managers, |egal and accounting services, and other overhead;
and (5) TLC s profit (gross profit).

The factor was a flat rate that ranged from1.15 to 1. 25.
The factor was not broken down into conponent parts. Conse-
quently, no trucking conpany client knew how nuch of the factor
to which TLC and such trucking conpany client agreed was intended
to cover each of the various expenses associated wwth TLC s
driver-|easing business (e.g., the enployer’s share of enpl oynent
t axes, workers’ conpensation insurance, any per diem anmounts, and
conpensati on of persons who perforned services for TLC ot her than
TLC s driver-enpl oyees).

The per diem percentage that TLC used to determ ne any per
di em anounts of each driver-enpl oyee affected the factor that was
used to conpute the | ease fee that each trucking conpany client
owed to TLC. As discussed above, per diemanounts are not wages
for purposes of conputing enploynent taxes, Federal and State
i ncone taxes w thheld, and workers’ conpensation insurance
prem uns, and a hi gher per diem percentage resulted in a | ower
wage base for purposes of conmputing such anounts. A | ower wage
base resulted in | ower enploynment taxes, Federal and State incone

taxes wi thheld, and workers’ conpensation prem uns, which, in
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turn, reduced the factor. The anount of TLC s gross profit,
however, was not affected by the per diempercentage that TLC
used to determ ne any per diem anmounts of each driver-enpl oyee.

The batch report that each trucking conpany client submtted
to TLC each payroll period included each trucking conpany cli -
ent’s conputation of the |ease fee to which TLC was entitled
under the ternms of the exclusive | ease agreenent. In order to
determ ne the anount of such | ease fee payable to TLC for each
payrol |l period, each trucking conpany client increased the anmount
of the lease fee to which TLC was entitled by (1)(a) the total
anmount of the reinbursabl e expenses due to each driver-enpl oyee
whom TLC | eased to such trucking conpany client and (b) any
m scel | aneous additions or carryover credits and reduced that sum
by (2)(a) the total ampbunt of advances that such trucki ng conpany
client paid to each driver-enpl oyee whom TLC | eased to it and
(b) any m scel | aneous subtractions or debit bal ances. (W shal
refer to the anmount of the | ease fee payable each payroll period
to TLC by each trucking conpany client after such additions and
subtractions as the payroll period net |ease fee due.)

Each trucki ng conpany client generally paid TLC t he payrol
period net |ease fee due, as reflected in the batch report, on
the day on which TLC issued a check to each driver-enpl oyee for
such driver-enpl oyee’s net wages and any per diem anounts. Each

trucki ng conpany client paid such payroll period net |ease fee
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due by wire transfer or direct deposit into an account of TLC
TLC did not maintain separate accounts for the funds received
from each trucking conpany client.

In order to mnimze TLC s loss in the event a trucking
conpany client did not pay to it the payroll period net |ease fee
due, each exclusive | ease agreenent required each trucking
conpany client to nmake a deposit with TLC equal to $650 per truck
($650 deposit). TLC intended the $650 deposit to approxi nate
TLC s payroll obligation for one week for each driver-enpl oyee
whomit |eased to a trucking conpany client. The $650 deposit
t hat each trucking conpany client paid to TLC did not ensure that
TLC had sufficient funds to pay TLC s payroll obligation with
respect to each driver-enployee whomit |eased to such trucking
conpany client where (1) such trucking conpany client selected a
payroll period that covered nore than one week and/or (2) such
driver-enpl oyee was entitled to a batch report |unp sum anount
t hat was greater than $650 per payroll period.

For the cal endar years 1993, 1994, 1995, and 1996, TLC sent
a formletter (per diemletter) to each trucking conpany client,
which set forth the total of all per diemanmunts that TLC paid
to the driver-enployees whomit |eased to such trucki ng conpany
client during the preceding calendar year. The per diemletter
for cal endar year 1993 (sent to each trucking conpany client

early in cal ender year 1994) stated in pertinent part:
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Qur billings to you include ambunts paid, on your

behal f, to our drivers, for road expenses; often re-

ferred to as per diem The anounts billed are of

course, reduced by the anmounts you paid directly to the

drivers in the formof “advances”, frequently an anount

approxi mati ng an al |l owabl e per diem

As required by tax |law and part of our service, we have

tabul ated the per diens to be used in your tax return

preparation. As payer of these anobunts, you nust

afford them special treatnent under the 20% reduction

provi sion of Internal Revenue Code Section 274(n). You

shoul d take this into account when preparing your tax

returns for your business and may want to forward a

copy of this letter to your tax advisor.

The anopunt of per diemyou paid to drivers, or which we

partially paid on your behalf during 1993, was * * *

[total of per di em anobunts. %]

Petitioner filed consolidated Form 1120, U. S. Corporation
| nconme Tax Return (Form 1120), as the parent corporation of a
group of affiliated corporations for each of petitioner’s taxable
years 1993, 1994, 1995, and 1996. Schedule K, Qher Information,
i ncluded as part of each of those Forns 1120 showed busi ness
activity as “leasing” and product or service as “enpl oyees”.
Form 851, Affiliations Schedule, included as part of those Forns
1120 showed TLC s business activity as “leasing”.

On or about March 27, 1996, respondent notified petitioner
t hat respondent intended to commence the exam nation upon which

this case i s based.

30The per diemletters for each of the cal endar years 1994,
1995, and 1996 were identical to the per diemletter for cal endar
year 1993 except that the reference to “20%reduction” was
changed to “50% percent reduction” in order to reflect changes
made to sec. 274(n)(1) by OBRA 1993. See supra note 3.
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On Cct ober 27, 2000, respondent sent a notice of deficiency
(notice) to petitioner. In that notice, respondent determ ned,
inter alia, that the limtation inposed by section 274(n) (1)
applied to the per diemanounts that TLC paid to its driver-
enpl oyees.

Respondent sent a notice to each of the foll ow ng trucking
conpany clients of TLC in which respondent determ ned that each
such trucking conpany client had a deficiency in tax for one or
nore taxabl e years® arising out of such trucking conpany cli -
ent’s failure to take into account the limtation inposed by
section 274(n)(1)% and with respect to which each such trucking

conpany client comenced proceedings in the Court, as follows:

31The record does not disclose the taxable year(s) to which
each of the notices issued to certain of TLC s trucki ng conpany
clients pertained.

32See supra note 3.



Trucki ng Conpany dient Case at Docket No.
John and Ki nberly Kohl er 1026-01
(NBS Trucki ng)
Joseph and Barbara Hi x 1062-01
(Joe Hi x Trucking)
Bl achowske Truck Line, Inc. 1107-01
Jones Brothers Trucking, Inc. 1149-01
Lake State Transport, Inc. 1286- 01
Schak Trucking Inc. 1287-01
Donal d Fi ereck and Beverly 1346-01

Beuner - Fi ereck (Parkway Auto
Transport)

Respondent conceded the above-referenced cases. The Court
entered stipul ated decisions in such cases, which reflected such
concessi ons.

OPI NI ON

Petitioner bears the burden of proving that the determ na-
tions in the notice are erroneous. See Rule 142(a); Wlch v.

Hel vering, 290 U. S. 111, 115 (1933). Respondent bears the burden
of proof with respect to the respective increases in the defi-
ciencies in tax for petitioner’s taxable years 1994, 1995, and
1996 that respondent alleged in the amendnent to answer. Rule
142(a) (1).

We nust determ ne whether the Iimtation inposed by section
274(n) (1) (section 274(n)(1) limtation) applies to the per diem
anmounts that TLC paid to each driver-enployee. Section 274(n) (1)

i nposes the followng Iimtation on the anmount otherw se all ow
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abl e as a deduction for food or beverage expenses:

SEC. 274. DI SALLOMNCE OF CERTAI N ENTERTAI NMENT, ETC.,
EXPENSES.

* * * * * * *

(n) Only 50 Percent of Meal * * * Expenses All owed
as Deduction. - -

(1) I'n general.--The anmount allowable as a
deduction under this chapter for--

(A) any expense for food or bever-
ages, * k%

* * * * * * *

shall not exceed 50[% percent of the anount of such
expense or itemwhich would (but for this paragraph) be
al l owabl e as a deduction under this chapter.

Section 274(n)(2) provides certain exceptions to the section
274(n) (1) limtation, including the follow ng:

(2) Exceptions.--Paragraph (1) [of section 274(n)]
shall not apply to any expense if--

(A) such expense is described in paragraph
(2), (3), (4), (7), (8), or (9) of subsection (e).

The exceptions to the section 274(n)(1) limtation provided
by section 274(e)(3) (section 274(e)(3) exceptions) are for:

(3) Reinbursed expenses. --Expenses paid or in-
curred by the taxpayer, in connection with the perfor-
mance by him of services for another person (whether or
not such other person is his enployer), under a reim
bursenent or other expense all owance arrangenment with
such ot her person, but this paragraph shall apply--

(A) where the services are performed for
an enployer, only if the enployer has not

3%See supra note 3.
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treated such expenses in the manner provided
in paragraph (2) [of section 274(e)], or

(B) where the services are performed for
a person other than an enployer, only if the
t axpayer accounts (to the extent provided by
subsection (d) [of section 274]) to such
per son.

The regul ati ons el aborating on the section 274(e)(3) excep-
tions provide in pertinent part:

In the case of any expenditure * * * paid or incurred
by one person in connection with the performnce by him
of services for another person (whether or not such

ot her person is an enployer) under a reinbursenent or

ot her expense all owance arrangenent, the limtations on
allowability of deductions provided for in* * * this
section shall be applied only once, either (1) to the
person who makes the expenditure or (2) to the person
who actually bears the expense, but not to both. * * *

Sec. 1.274-2(f)(2)(iv)(a), Inconme Tax Regs.

It is petitioner’s position that Beech Trucking Co. V.

Comm ssioner, 118 T.C 428 (2002), requires the Court to hold in

the instant case that

In the case of a three-party arrangenent in which
a professional enployer organi zati on | eases truck
drivers to trucking conpanies, * * * the party which is
subject to the Section 274(n) limtation * * * is the
common- | aw enpl oyer of the truck drivers.

According to petitioner, under Beech Trucking Co. v. Conmm s-

sioner, supra, TLC was not the enpl oyer3 of any driver-enpl oyee

and thus is not subject to the section 274(n)(1) limtation on

34We accord the term “enployer” the sanme neaning as the term
“common-| aw enpl oyer”. For conveni ence, we shall use only the
term “enpl oyer”.



the per diem anmounts at issue.
Respondent di sagrees with petitioner’s reading of Beech

Trucking Co. v. Conm ssioner, supra. According to respondent,

Beech Trucking Co. requires the Court to hold in the instant case

that the section 274(n)(1) limtation applies to the person who
paid or incurred, or actually bore,® the food or beverage ex-
penses in question and that that person is TLC

The parties in Beech Trucking Co. v. Conmm Ssioner, supra,

agreed that the truck drivers in gquestion were enpl oyees not

subject to the section 274(n)(1) limtation because such truck
drivers qualified for the exception to that limtation provided
by section 274(e)(3)(A) (section 274(e)(3)(A) exception). The

parties in Beech Trucking Co. also agreed that the section

274(n) (1) limtation applied to the enployer of those truck
drivers. It was in the context of those agreenents that the

Court stated in Beech Trucking Co. v. Commi ssioner, supra at 440,

443:

with respect to neal and entertai nment expenses that an
enpl oyee pays or incurs and that are reinbursed by the

enpl oyer, the section 274(n) limtation applies either

to the enpl oyee (as the “person who makes the expendi -

ture”) or to the enployer (as the “person who actually

bears the expense”). Sec. 1.274-2(f)(2)(iv)(a), Incone
Tax Regs.

* * * * * * *

%Respondent accords the words “paid or incurred’” the sane
meani ng as the words “actually bore”.
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* * * we conclude that the section 274(n) limta-
tion applies to Beech Trucking as the common | aw em
pl oyer of its drivers and as the party that (as peti-
tioner states on brief) actually bore the expense of
the expenditures for which the per diempaynents were
made [by the conpany that |eased the drivers to Beech
Trucking]. * * *

We decline petitioner’s invitation to read into the above-

guoted or any other statenents in Beech Trucking Co. v. Conm s-

sioner, supra, that, in all instances involving a three-party

arrangenent anong a truck driver who is an enpl oyee (truck
driver-enpl oyee), a trucking conpany, and a conpany (driver-
| easi ng conpany) that provides, for a fee, the services of such a
truck driver to such a trucking conmpany, the enployer of the
truck driver is the person subject to the section 274(n) (1)
limtation. The truck driver-enployee in such a three-party
arrangenment m ght be the person who is subject to the section
274(n) (1) limtation, in which event the enpl oyer for which such
truck driver worked would not be subject to such limtation. See
sec. 274(e)(3); see also sec. 1.274-2(f)(2)(iv)(a), Incone Tax
Regs.

We al so decline respondent’s invitation to read into the

above- quoted or any other statenents in Beech Trucking Co. v.

Commi ssi oner, supra, that, in all instances involving a three-

party arrangenent anong a truck driver-enpl oyee, a trucking
conpany, and a driver-|easing conpany, the person who pays or

incurs or actually bears the food or beverage expenses is the
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person subject to the section 274(n)(1) limtation, and that
person may or may not be the enployer of the truck driver-em

pl oyee. In support of such an interpretation of Beech Trucking

Co., respondent asserts:

VWhile the Court in Beech did |look to the fact that
Beech was the drivers’ comon | aw enployer, it also
| ooked to the fact that Beech was the party that *actu-
ally bore the expense” of the * * * per diem * * * And
it isthis latter inquiry that goes to the central
guestion of whether the taxpayer paid or incurred an
ot herwi se deducti bl e expenditure for food or beverages
which is subject to the limtation of section 274(n).

* * %

The ul ti mate question under section 274(n) is
whet her the taxpayer paid or incurred an expense for
food or beverages. 1In the case of * * * per diempaid
enpl oyees in a three-party enpl oyee | easi ng arrange-
ment, the party which is the conmmon | aw enpl oyer and
the party which pays and incurs the food or beverage
expense will not necessarily be one and the sane.

I n Beech Trucking Co. v. Commi ssioner, 118 T.C. at 443, the

Court concluded that the section 274(n)(1) limtation applied to
Beech Trucking “as the comon | aw enpl oyer of its drivers and as
the party that * * * actually bore the expense of the expendi -
tures for which the per diem paynents were nmade [by the driver-

| easi ng conpany].” That conclusion is nerely a restatenent of
what the regul ations under the section 274(e)(3)(A) exception
provi de where a person perfornms services for an enpl oyer under a
rei nbursenent or other expense all owance arrangenent and the
requi renents of section 274(e)(3)(A) are net; nanely, in such a

situation the limtations inposed by section 274(n), inter alia,
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section 274(n)(1) are to be applied only to the enployer as the
person who actually bears the expense, and not to the enpl oyee as
t he person nmaking the expenditure.® Sec. 1.274-2(f)(2)(iv)(a)
and (b), Incone Tax Regs.

W reject respondent’s assertions (1) that the question of
who actually bore the expense of the per diem paynents invol ved

in Beech Trucking Co. v. Conm ssioner, supra, was the central

guestion in that case in determ ning whether Beech Trucking Co.,
Inc. was subject to the section 274(n)(1) limtation and

(2) that, in a three-party arrangenent anong a truck driver-

enpl oyee, a trucking conpany, and a driver-|easing conpany, the
person who is the enployer of the truck driver will not necessar-
ily be the person who pays or incurs or actually bears the food

or beverage expenses. The parties in Beech Trucking Co. agreed

that the truck drivers in question were enpl oyees not subject to
the section 274(n)(1) limtation because of the section
274(e)(3) (A exception and that consequently the enpl oyer of
those truck drivers was subject to the section 274(n)(1) limta-

tion. See sec. 1.274-2(f)(2)(iv)(a) and (b), Incone Tax Regs.

®\WWhere a person performs services for a nonenpl oyer-client
under a rei nbursenent or other expense all owance arrangenent and
the requirenents of sec. 274(e)(3)(B) are net, the regul ations
under the section 274(e)(3)(B) exception provide that the
limtations under, inter alia, sec. 274(n)(1) are to be applied
only to the nonenployer-client as the person who actually bears
t he expense, and not to the independent contractor as the person
maki ng the expenditure. Sec. 1.274-2(f)(2)(iv)(a), (c), Incone
Tax Regs.
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However, the taxpayer in that case clained that it was not the
enpl oyer of those truck drivers and that therefore it was not
subject to the section 274(n)(1) limtation. As a result, a

t hreshol d question in Beech Trucking Co. v. Comm Ssioner, supra,

was whet her the taxpayer was the enpl oyer of such truck

drivers.? |If the taxpayer in Beech Trucking Co. was the em

pl oyer of the truck drivers in question, the taxpayer, as such
enpl oyer, necessarily would have borne the food or beverage
expenditures that those truck drivers made. |If the taxpayer in

Beech Trucking Co. was not the enployer of the truck drivers in

question, the taxpayer necessarily would not have borne such

expenditures. See Beech Trucking Co. v. Conm ssioner, supra at

440, 443; sec. 1.274-2(f)(2)(iv)(a), Incone Tax Regs.

In the instant case, the parties agree and/or do not dispute
that: (1) No driver-enployee is an i ndependent contractor but
each is an enpl oyee who perforned services for a person who is an
enpl oyer; (2) while traveling away from honme, each driver-em

pl oyee paid or incurred food and beverage expenses in connection

3’"Havi ng decided as a threshold matter that the taxpayer in
Beech Trucking Co. v. Conm ssioner, 118 T.C 428 (2002), was the
enpl oyer of the truck drivers in question, the Court addressed
the central question presented in that case of whether Rev. Proc.
94-77, 1994-2 C.B. 825, and Rev. Proc. 96-28, 1996-1 C B. 686,
were valid in characterizing the enpl oyer-taxpayer’s paynents of
the per diemanpbunts at issue in Beech Trucking Co. as paynents
only for food and beverage expenses, and not for |odging ex-
penses, and in applying the section 274(n)(1) limtation to the
entire anounts of such paynents.
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with the performance by such driver-enpl oyee of services for such
enpl oyer under a rei nmbursenent or other expense all owance ar-
rangenment with such enployer; (3) such expenses, as well as the
per diemanounts that TLC paid to each driver-enpl oyee, are the
ki nds of expenses that generally are subject to the section
274(n)(1) limtation; and (4) no driver-enployee is subject to
the section 274(n)(1) limtation because each driver-enpl oyee
qualifies for the section 274(e)(3)(A) exception.

As a result of the parties’ agreenent regardi ng, and/or
their failure to dispute, the foregoing matters, we concl ude that
our resolution of the disagreenent between the parties over
whet her the section 274(n)(1) limtation applies to the per diem
anounts that TLC paid to each driver-enpl oyee depends on our
resolution of the dispute between them over whether TLC was the
enpl oyer of each such driver-enpl oyee.

It is petitioner’s position that each trucki ng conpany
client of TLC, and not TLC, was the enpl oyer of each driver-
enpl oyee, the services of whom TLC provided, for a fee, to such
trucki ng conpany client and that, under the doctrine of judicial
estoppel, the Court should preclude respondent from arguing that
TLC was the enpl oyer of each driver-enpl oyee.

It is respondent’s position that the Court should not allow
petitioner to disavow TLC s status as the enpl oyer of each

driver-enpl oyee. That is because, according to respondent, TLC
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held itself out as the enployer of each driver-enployee to the
public, including to each trucking conpany client, the IRS, and
various State workers’ conpensation plans. Respondent al so
argues that if the Court were to allow petitioner to di savow
TLC s status as the enployer of each driver-enpl oyee, petitioner
nust denonstrate by strong proof3® that TLC was not the enpl oyer
of each driver-enpl oyee. Respondent further maintains that if
the Court not only were to allow petitioner to disavow TLC s
status as the enployer of each driver-enployee but also were to
reject respondent’s argunent that the strong proof rule is
applicable in the instant case, the record nonethel ess est ab-
lishes that TLC was the enpl oyer of each driver-enpl oyee.

We consider first petitioner’s argunent that, under the
doctrine of judicial estoppel, the Court should preclude respon-
dent from contending that TLC was the enpl oyer of each driver-
enpl oyee. According to petitioner, the Court should apply that

doctrine in the instant case because the Comm ssioner of |nternal

8¢ Strong proof nust be put forth by * * * [taxpayers] for
this Court to disregard the formin which they cast their trans-
actions in an arnis-length deal.” Mam Purchasing Serv. Corp.
v. Conmm ssioner, 76 T.C. 818, 830 (1981); see also Meredith Corp.

& Subs. v. Conmi ssioner, 102 T.C. 406, 438 (1994). Strong proof
constitutes nore than a nere preponderance of the evidence. See
Maj or v. Comm ssioner, 76 T.C. 239, 247 (1981). In the instant
case, respondent contends that under each exclusive | ease agree-
ment between TLC and each trucking conpany client TLC cast itself
as the enpl oyer of each driver-enployee whomit |eased to such
trucki ng conpany client and that therefore petitioner nust
present strong proof that TLC was not in fact the enpl oyer of
each such driver-enpl oyee.
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Revenue (Comm ssioner) took the position in Beech Trucking Co. V.

Conm ssioner, 118 T.C 428 (2002), that the driver-|easing

conpany in that case (i.e., Arkansas Trucking Service) was not
the enpl oyer of the truck drivers whomit |eased to Beech Truck-
ing Co., Inc., whereas the Conm ssioner takes the inconsistent
position in the instant case that the driver-|easing conpany in
this case (i.e., TLC) was the enployer of each driver-enployee
whomit |eased to each trucking conmpany client.

The doctrine of judicial estoppel is designed to protect the
integrity of the courts by preventing a party from asserting
positions contradictory to or inconsistent with positions as-

serted in prior litigation. New Hanpshire v. Mine, 532 U. S.

742, 749-750 (2001); Leonard v. Southwestern Bell Corp. Disabil-

ity Incone Plan, 341 F.3d 696, 702 (8th Cr. 2003); Huddl eston v.

Commi ssioner, 100 T.C. 17, 26 (1993). W observed in Huddl eston

v. Conm ssioner, supra at 26:

Judi ci al estoppel generally requires acceptance by a
court of the prior position and does not require priv-
ity or detrinmental reliance of the party seeking to

i nvoke judicial estoppel. * * * Acceptance by a court
does not mean that the party being estopped prevailed
in the prior proceeding with regard to the ultimte
matter in dispute, but rather only that a particul ar
position or argunent asserted by the party in the prior
proceedi ng was accepted by the court. * * *

The Court has discretion as to whether to i nvoke the doctrine of

judicial estoppel. Fazi v. Conm ssioner, 105 T.C 436, 446

(1995).
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VWere there is a “possibility that ‘sonme distinction may
exist or arise’ between * * * [the prior case and the case under
consideration], the integrity of the judicial process is not
underm ned by permtting the * * * [party agai nst whom j udi ci al
estoppel is advanced] an opportunity to argue that such a dis-

tinction in fact exists.” Bendet v. Sandoz Pharm Corp., 308

F.3d 907, 910 (8th Cr. 2002).
The determ nati on of whether a person is an enployer is a

fact-intensive inquiry. Nationwde Miut. Ins. Co. v. Darden, 503

U S 318, 324 (1992); Alford v. United States, 116 F.3d 334, 337

(8th Cr. 1997); Beech Trucking Co. v. Conmm Ssioner, supra at

441. Respondent argues here that the facts in Beech Trucking Co.

V. Conm ssioner, supra, are different fromthe facts in the

instant case.®® On the record before us, we shall not apply the
doctrine of judicial estoppel so as to preclude respondent from

taking the position that, under the facts established by the

The evidentiary record presented in Beech Trucking Co. v.
Comm ssioner, 118 T.C. at 441, was sparse. W stated in that
case:

the evidentiary basis for anal yzing the rel evant common
|aw factors is relatively sparse, owng largely to
petitioner’s failure to introduce in evidence or other-
W se establish the precise terns of any | ease agree-
ment, enploynent agreenment, or contract between Beech
Trucki ng and ATS [the driver-1easing conpany]. Nor
does the record contain the drivers’ enploynent con-
tracts. Moreover, the record does not always clearly
di stinguish the roles of Beech Trucking and ATS with
respect to the drivers’ activities. * * *
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record in this case, TLC was the enpl oyer of each driver-em
pl oyee.

We turn next to respondent’s argunents that the Court should
not allow petitioner to disavow TLC s status as the enpl oyer of
each driver-enployee and that if the Court were to allow peti -
tioner to do so, petitioner nust denonstrate by strong proof that
TLC was not the enployer of each driver-enployee. Assum ng
arguendo that we were to reject such argunents of respondent, on
the instant record we nonet hel ess woul d, and do bel ow, reject
petitioner’s position that TLC was not the enpl oyer of each
driver-enpl oyee. Consequently, we need not, and we shall not,
consi der such argunents of respondent. |Instead, we shall deter-
m ne whether TLC was the enpl oyer of each driver-enpl oyee.

In determ ni ng whether TLC was the enpl oyer of each driver-
enpl oyee, we shall apply the common-|law enpl oynent test. Nation-

wide Mut. Ins. Co. v. Darden, supra at 322-324; Alford v. United

States, supra at 337-338; Beech Trucking Co. v. Commi ssioner, 118

T.C. at 440. In determ ning under the conmon-I|law enpl oynent test
whet her TLC was the enpl oyer of each driver-enpl oyee, we shal
consider a variety of factors, including the follow ng:

the skill required; the source of the instrunentalities
and tools; the location of the work; the duration of
the rel ati onship between the parties; whether the
hiring party has the right to assign additional pro-
jects to the hired party; the extent of the hired
party’ s discretion over when and how | ong to work; the
met hod of payment; the hired party’'s role in hiring and
payi ng assistants; whether the work is part of the
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regul ar business of the hiring party; whether the
hiring party is in business; the provision of enployee
benefits; and the tax treatnent of the hired party.

Nati onwide Mut. Ins. Co. v. Darden, supra at 323-324.

A primary consideration in determ ning which of two persons
is the enployer of an individual is “which of the two [persons]
has the right to control the activities of the individual”

Leavell v. Comm ssioner, 104 T.C 140, 150 (1995); see Schwei ger

v. FarmBureau Ins. Co., 207 F.3d 480, 484 (8th Cr. 2000); Beech

Trucking Co. v. Commi ssioner, supra at 441; Wber v. Comm s-

sioner, 103 T.C 378, 387 (1994), affd. per curiam60 F.3d 1104

(4th Cr. 1995); Profl. & Executive Leasing Inc. v. Conmm Ssioner,

89 T.C 225, 232-233 (1987), affd. 862 F.2d 751 (9th Cr. 1988);
sec. 31.3121(d)-1(c)(2), Enploynent Tax Regs.

Bef ore considering the factors under the common-| aw enpl oy-
ment test, we shall address the testinony of Gary Ankerfelt (M.
Ankerfelt) on which petitioner relies to support its position
that TLC was not the enployer of each driver-enployee. From
TLC s inception until 2000, M. Ankerfelt was TLC s president and
chi ef executive officer. According to petitioner, M.
Ankerfelt’s testinony establishes that the provisions of each
excl usive | ease agreenent which gave TLC the sole and absol ute
authority to hire, fire, and control the work and conduct of each
driver-enpl oyee do not nean what they say. In this regard, M.

Ankerfelt testified: (1) TLC exercised only an advisory role in
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hiring each driver-enployee; (2) w thout exception, the trucking
conpany client nmade the decision to term nate any driver-enpl oyee
whom TLC | eased to it; and (3) while TLC was | easing a driver-
enpl oyee to a trucking conpany client, TLC had no right to | ease
that driver-enployee to another trucking conpany client and
t hereby assign additional projects to such driver-enpl oyee.

On the record before us, we find that respondent i npeached
the foregoing testinony of M. Ankerfelt. Respondent introduced
into the record an affidavit (M. Ankerfelt’'s affidavit) that M.

Ankerfelt made under oath in Hx v. Mnn. Wrkers’ Conp. Assigned

Ri sk Plan, 520 N.W2d 497 (1994).4 |In that affidavit, M.
Ankerfelt swore under oath that:

TLC has sole authority to determ ne the assignnment of a
driver.

* * * TLCretains the sole right to discharge and

fire any of its drivers-enployees [sic]. Wen a |l essee

[trucking conpany client] no |longer desires to | ease a

TLC driver-enpl oyee, the TLC driver-enpl oyee returns to

TLC for assignnent to another | essee.

Not only did respondent inpeach M. Ankerfelt’s testinony
wth M. Ankerfelt’s affidavit, respondent al so raised other
guestions about the reliability of M. Ankerfelt’s testinony that

TLC exercised only an advisory role in hiring each driver-em

49Joe Hi x was one of TLC s trucking conpany clients. The
court in Hx v. Mnn. Wrkers' Conp. Assigned R sk Plan, 520
N. W2d 497, 508 (1994), held that, for purposes of Mnnesota' s
wor kers’ conpensation | aws, Joe H x was not the enpl oyer of any
driver-enpl oyee whom he | eased from TLC
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pl oyee. Respondent called as a witness Beverly Fiereck (M.
Fi ereck), the president of Parkway Auto Transport (Parkway), one
of TLC s trucking conpany clients.* She testified that TLC, and
not Par kway, deci ded whether or not to hire a truck driver whom
Parkway referred to it.* W found Ms. Fiereck to be credible.

Mor eover, the record establishes (1) that TLC successfully
recruited and hired approxi mately 25 percent of its driver-
enpl oyees through its own recruiting efforts and (2) that TLC
rejected 10 to 15 percent of the truck drivers whomits trucking
conpany clients referred to it.

We shall not rely on M. Ankerfelt’s testinony to support
petitioner’s position that TLC was not the enpl oyer of each

driver-enpl oyee. See Lerch v. Conm ssioner, 877 F.2d 624, 631-

“1The parties stipulated that the testinony of any person
representing Parkway is to be considered representative of the
testinony that would be given by any persons representing other
trucki ng conpany clients of TLC if they had been called to
testify at the trial in this case.

“2Fach excl usive | ease agreenment provided in pertinent part:

Lessor agrees to use its reasonabl e best efforts
in furnishing Lessee with drivers as may be requested
fromLessee fromtine to time during the termof this
Agreenent. Lessee understands and agrees Lessor cannot
absol utely guarantee the availability of drivers for
Lessee upon demand but Lessor neverthel ess agrees to
use its reasonable best efforts in furnishing Lessee
with any and all drivers required at all tinmes during
the terns of this Agreenent. To facilitate the avail -
ability of drivers to Lessee, Lessee shall refer to
Lessor any and all qualified drivers known to it who
may be suitable for enploynent by Lessor.



- 54 -
632 (7th Cr. 1989), affg. T.C Meno. 1987-295; Geiger v. Conmm S-

sioner, 440 F.2d 688, 689-690 (9th G r. 1971), affg. per curiam

T.C. Meno. 1969-159; Tokarski v. Conmi ssioner, 87 T.C. 74, 77

(1986) .

We shall now address the factors under the common-| aw
enpl oynent test in order to determ ne whether TLC was the em
pl oyer of each driver-enpl oyee.

Ri ght To Control Driver-Enpl oyee

Petitioner argues that each trucking conpany client exer-
cised control over the activities of a driver-enployee whom TLC
| eased to it by giving such driver-enployee his or her route
assi gnnments, directing such driver-enployee as to the | oads
assigned to himor her and as to the tinmes by which such driver-
enpl oyee had to deliver those | oads, and rel ayi ng any custoner
instructions relating to such | oads.

Respondent counters that the foregoing assignnents, direc-
tions, and instructions that each trucking conpany client gave to
a driver-enpl oyee whom TLC | eased to it were nerely dispatching
functions “which, as a practical matter, could only be perforned
by the Trucking Conpanies, and the fact that they did so has
little bearing on which party was the Drivers’ enployer.”

Section 31.3121(d)-1(c)(2), Enploynent Tax Regs., describes
the right to control an enpl oyee as foll ows:

t he person for whom services are perforned has the
right to control and direct the individual who perforns



- b5 -

the services, not only as to the result to be accom

plished by the work but also as to the details and

means by which that result is acconplished. That is,

an enpl oyee is subject to the wll and control of the

enpl oyer not only as to what shall be done but how it

shall be done. In this connection, it is not necessary

that the enployer actually direct or control the manner

in which the services are perforned; it is sufficient

if he has the right to do so. * * *

We have found that TLC had the right to, and did, direct and
control the work and conduct of each driver-enployee.* Thus,
TLC had the right to, and did, direct and control each driver-
enpl oyee as to the operation and the | oading and unl oadi ng of the
truck of the trucking conpany client that |eased such driver-
enpl oyee from TLC and as to the details and neans by which that
operation and that | oading and unl oading were to be acconpli shed.
The TLC driver handbook, which TLC gave to each driver-enpl oyee
when it hired such driver-enpl oyee, contained TLC s detail ed
instructions that it required each driver-enployee to followwth
respect to, inter alia, fueling the trucks, starting the trucks’
engi nes, hooking up the trucks to trailers, parking the trucks,
driving the trucks to achi eve maxi num fuel savings, braking the

trucks, operating trucks in cold weather, departure tinmes of the

trucks, and | oading the cargo on and unloading it off the

43The excl usive | ease agreenent provided that TLC “shall in
its absolute discretion, * * * direct the work and conduct” of
each driver-enpl oyee.



trucks.

Moreover, the driver contract, which each driver-enpl oyee
si gned when TLC hired such driver-enpl oyee, required each driver-
enpl oyee to attend each year at |east two safety neetings that
TLC sponsored, to conplete any paperwork that TLC (or its affili-
ates) requested on a daily basis or as directed, and to perform
any work that TLC required of such driver-enployer wthout
letting any of his or her personal problens, including attitude,
af fect such performance.

On the record before us, we find that TLC had the right to
control each driver-enployee within the nmeani ng of section
31.3121(d)-1(c)(2), Enploynent Tax Regs. The dispatching func-
tions (i.e., route assignments, directions as to the | oads
assi gned and the tinmes when such | oads had to be delivered, and
any custoner instructions relating to such | oads) that each of
TLC s trucking conpany clients performed did not give such
trucki ng conpany client control over each driver-enployee within
t he neani ng of those regul ati ons.

On the record before us, we find that TLC s right to direct
and control the work and conduct of each driver-enployee is a
factor evidencing that TLC was the enpl oyer of each driver-

enpl oyee.

44See supra note 11.
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Hi ring of Each Driver-Enpl oyee

Petitioner argues that TLC exercised only an advisory role
in hiring each driver-enployee. Petitioner also points out that,
when a trucki ng conpany becane a client of TLC, the truck drivers
who had worked for that trucking conpany continued perform ng
work at that trucking conpany client as driver-enpl oyees.

Respondent counters that the exclusive | ease agreenent
provi ded that TLC had the sole and absolute authority to hire
each driver-enployee and that TLC did not hire a truck driver as
a driver-enployee until he or she passed TLC s screeni ng and
approval process. According to respondent, TLC s screening and
approval process was no formality, and in fact TLC rejected 10 to
15 percent of the truck drivers whomits trucking conpany clients
referred to it.

We have found that TLC had the sol e and absolute authority
to hire each driver-enployee. Before TLC hired a truck driver as
a driver-enpl oyee, such truck driver had to pass TLC s screening
and approval process. TLC rejected 10 to 15 percent of the truck
drivers whomits trucking conpany clients referred to it.

Mor eover, TLC hired approxi mately 25 percent of its driver-
enpl oyees through its own recruitnment efforts. M. Fiereck, the
presi dent of Parkway, testified that TLC, and not Parkway,

deci ded whether or not it would hire truck drivers whom Par kway



referred to TLC. %

On the record before us, we find that TLC s sol e and abso-
lute authority to hire each driver-enployee is a factor evidenc-
ing that TLC was the enpl oyer of each driver-enpl oyee.

Source of the Instrunentalities and Tool s

Petitioner argues that each trucking conpany client provided
the tools and instrunentalities of each driver-enployee’' s work
because such trucking conpany client owned or | eased the trucks
that such driver-enpl oyee drove.

Respondent counters that “The fact that the Drivers did not
provide their own equipnment and facilities * * * is of little
significance in determ ning by whomthey were enpl oyed.”

We have found that TLC was in the business of |easing
driver-enpl oyees, and not in the trucking business. |In contrast,
each trucking conpany client was in the trucking business and
needed to own or | ease one or nore trucks in order to conduct
t hat busi ness.

On the record before us, we find that each trucki ng conpany
client’s owning or leasing the truck driven by each driver-
enpl oyee whomit |eased fromTLC is a neutral factor in determn-

i ng whet her TLC was the enpl oyer of each driver-enpl oyee.

4°See supra note 41.
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Right to Assign Additional Projects to Each Driver-Enmpl oyee

Petitioner argues that while TLC was | easing a driver-
enpl oyee to a trucking conpany client, TLC had no right to | ease
that driver-enployee to another trucking conpany client and
t hereby assign additional projects to such driver-enpl oyee.
According to petitioner, each driver-enployee was effectively
assigned to only one trucking conpany client.

Respondent counters that the exclusive | ease agreenent gave
TLC the right to | ease a driver-enployee to nore than one truck-
i ng conpany client and thereby assign additional projects to such
driver-enpl oyee.

We have found that while TLC was | easing a driver-enpl oyee
to a trucking conmpany client, TLC had the right to | ease that
driver-enpl oyee to anot her trucking conpany client and thereby
assign additional projects to such driver-enployee. The parties
agree that, once TLC assigned a driver-enployee to a trucking
conpany client, TLC did not reassign such driver-enployee to
anot her trucking conpany client w thout perm ssion fromthe
trucki ng conpany client to which TLC had assi gned such driver-
enpl oyee. Such a practice of TLC was, we believe, a sound
busi ness practice. TLC, |ike any business, was interested in

accommodating, to the extent feasible, the requests of its



clients. 4

On the record before us, we find that TLC s right to | ease a
driver-enployee to a trucking conpany client while it was | easing
such driver-enpl oyee to anot her trucking conpany client and
thereby to assign additional projects to such driver-enployee is
a factor evidencing that TLC was the enpl oyer of each driver-
enpl oyee.

Empl oyee Benefits For Each Driver-Enpl oyee

Petitioner does not address TLC s sponsorship of certain
enpl oyee benefits with respect to which each driver-enpl oyee nade
paynments through payroll deductions, including: (1) A section
401(k) plan; (2) a section 125 flexible benefit plan; and
(3) group or individual health insurance.?*

On the record before us, we find that TLC s sponsorship of
certain enployee benefit plans for the driver-enployees is a

factor evidencing that TLC was the enpl oyer of each driver-

“®\We note that TLC frequently was successful in reassigning
a driver-enployee fromone trucking conpany client that no |onger
w shed to use such driver-enpl oyee to another trucking conpany
client. TLC also reassigned to another trucking conpany client
any driver-enpl oyee who no | onger wished to work with a particu-
| ar trucking conmpany client to which TLC had assi gned such
driver-enpl oyee.

47Certain trucking conpany clients paid at |east part of the
prem uns associated with the health insurance plan that TLC
sponsored for the driver-enpl oyees whom TLC | eased to them See
supra note 13. TLC paid the prem uns associated with the $5, 000
group termlife insurance policy provided for each driver-em
pl oyee.



enpl oyee.

Aut hority To Deternine Driver-Enmpl oyee’s Vacati on

Petitioner argues that each trucking conpany client, and not
TLC, had the authority to determ ne whether to permt a driver-
enpl oyee whom TLC | eased to such trucking conpany client to take
any vacation days.

Respondent does not dispute that each trucki ng conpany
client had such authority. Instead, respondent maintains that
determ ning whether to permt a driver-enployee to take vacation

days “is, like dispatching, a function which nust necessarily be
performed by the Trucking Conpany and therefore has little
bearing on which party is the enployer.”

On the record before us, we find that each trucki ng conpany
client’s authority to determ ne whether to permt a driver-
enpl oyee whom TLC | eased to it to take any vacation days is a
factor evidencing that each trucking conpany client was the

enpl oyer of each driver-enpl oyee.

Met hod of Paynent

Petitioner argues that “It is clear that the source of the
funds used to neet [TLC s] payroll obligations was frominconme
earned by the Trucking Conpanies.” That is because, according to
petitioner, “TLC required the Trucking Conpanies to wre transfer
the funds to TLC before TLC would issue payroll.” Petitioner

al so points out that, in order to ensure that TLC had sufficient
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funds to pay TLC s payroll obligation, the exclusive | ease
agreenent required each trucking conpany client to pay a $650
deposit to TLC, an anobunt TLC intended to approxinmate TLC s
payrol |l obligation for each driver-enpl oyee for one week.

Respondent counters that “the source of the funds used by
t he Trucki ng Conpanies to pay TLC' is irrel evant because “Sol vent
busi nesses necessarily pay recurring expenses out of incone.”
According to respondent, what is relevant is that “there was no
escrow or reinbursenent arrangenent, only the paynment of a flat
fee.”

We have found that, for each payroll period with respect to
each driver-enpl oyee, TLC was obligated to, and did, pay such
driver-enpl oyee his or her net wages and any per di em anpunts,
regardl ess of whether the trucking conmpany client to which TLC
| eased such driver-enployee paid TLC the | ease fee. W have al so
found that each payroll period each trucking conpany client paid
TLC a | ease fee that was not broken down into conponent parts,
whi ch TLC used to cover its costs and generate a profit. The
met hod by which each trucking conpany client paid TLC the | ease
fee to conpensate TLC for |easing driver-enployees to such
trucking conpany client is not a factor indicating that each
trucki ng conpany client, and not TLC, was the enpl oyer of the
driver-enpl oyees whomit |eased fromTLC. It is common business

practice for a business to use noneys received fromits clients
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or custoners as paynents for services or goods in order to cover
its expenses.

In order to ensure that TLC had sufficient funds to pay
TLC s payroll obligation, each exclusive | ease agreenent required
each trucking conpany client to make a $650 deposit per truck
with TLC. The $650 deposit that each trucking conpany client
paid to TLC did not ensure that TLC had sufficient funds to pay
TLC s payroll obligation with respect to each driver-enpl oyee
whomit | eased to such trucking conpany client where (1) such
trucki ng conpany client selected a payroll period that covered
nore than one week and/or (2) such driver-enployee was entitled
to a batch report |unp sum anount that was greater than $650 per
payrol | peri od.

On the record before us, we find that the nmethod by which
each trucking conpany client paid TLC a | ease fee to conpensate
TLC for |easing driver-enployees to such trucking conpany client
is a neutral factor in determ ning whether TLC is the enpl oyer of
each driver-enployee. On that record, we further find that TLC s
paynment of each driver-enployee’s net wages and any per diem
anounts is a factor evidencing that TLC was the enpl oyer of each
driver-enpl oyee.

Tax Treatnent of Each Driver-Enpl oyee

Petitioner does not address TLC s tax treatnent of each

driver-enployee. Wth respect to each driver-enployee, for each
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payrol |l period TLC was obligated to, and did, pay such driver-
enpl oyee his or her net wages and any per diem anounts as well as
t he enpl oyer’ s share of enploynent taxes, w thhold and pay the
driver-enpl oyee’s share of enpl oynent taxes, w thhold and pay
Federal and State incone taxes, nmake daily el ectronic funds
transfers of the appropriate anounts of such taxes to the IRS and
appropriate State agencies, and pay workers’ conpensation insur-
ance prem uns.

On the record before us, we find that TLC s tax treatnent of
each driver-enployee is a factor evidencing that TLC was the
enpl oyer of such driver-enpl oyee.

Wrk of Driver-Empl oyee as Part of Requl ar Busi ness of TLC

Petitioner argues that each driver-enpl oyee was “an integral
part of the regul ar business” of the trucking conpany client to
whi ch TLC | eased such driver-enpl oyee and that each driver-
enpl oyee played “no role in the daily function of TLC s busi ness”
of providing “back office functions such as payroll and benefits
adm ni stration.”

Respondent counters that, as reflected in the consolidated
tax return (consolidated return) that petitioner filed for each
of the taxable years at issue, the |easing of driver-enployees
was TLC s business, and the deduction that petitioner claimed for
each of the taxable years at issue for TLC s expenses relating to

the driver-enpl oyees was the | argest deduction that petitioner
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clainmed in its consolidated return for each such taxabl e year.
We have found that each truck driver that TLC hired as a
driver-enpl oyee played an integral role in TLC s busi ness of
| easing driver-enployees to its trucking conpany clients. The
excl usive | ease agreenent provided in pertinent part:
Lessor [TLC] hereby | eases to Lessee [trucking

conpany client] those drivers in the enpl oynent of
Lessor during the termof the Agreenent. * * *

* * * * * * *

Lessor agrees to use its reasonabl e best efforts

in furnishing Lessee with drivers as may be requested

fromLessee fromtine to tinme during the termof this

Agreenment. * * *

The arrangenent between TLC and each trucki ng conpany client
was a driver-|easing arrangenent, and not nerely the provision of
“back office functions”. Each trucking conpany client could have
conducted its trucking business by procuring the services of
truck drivers to use in that business by hiring themdirectly
and/or by leasing themfroma person engaged in the driver-
| easi ng business. TLC could not have conducted its busi ness of
| easing truck drivers without the driver-enployees whomit |eased
to its trucking conpany clients.

On the record before us, we find that the integral role that
each driver-enpl oyee played in TLC s busi ness of |easing driver-

enpl oyees to its trucking conpany clients is a factor evidencing

that TLC was the enpl oyer of each driver-enpl oyee.
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Duration of the Relationship Between a
Dri ver - Enpl oyee and a Trucki ng Conpany d i ent

Petitioner argues that “as between the Trucki ng Conpani es
and their drivers, their relationship was of indefinite dura-
tion”. Petitioner points out:

when a Trucki ng Conpany entered into a Lease Agreenent

with TLC, the existing drivers would continue to drive

for the Trucking Conpany. * * * Moreover, upon cancel -

| ation of the Lease Agreenent wth TLC, the drivers

typically would stay with the Trucki ng Conpany. * * *

Many drivers have long-termrelationships with the

Trucki ng Conpanies that pre-date the Lease with TLC and
continue after termnation of the Lease Agreenent.

* * %

Respondent counters that “the duration of the relationship
is a factor which is of little significance in determ ning which
party was the enployer.” Respondent points out that TLC fre-
quently was successful in reassigning to another trucking conpany
client a driver-enpl oyee whom a trucking conpany client did not
wi sh to continue |easing fromTLC

Petitioner does not explain what it neans when it argues
that the “relationshi p” between a trucking conpany and its
drivers was of indefinite duration. W presune that petitioner
means that after a trucking conpany entered into an excl usive
| ease agreenment with TLC each driver who previously worked for
such trucking conpany continued to perform services for such
conpany pursuant to the arrangenent with such conpany t hat
exi sted before it entered into such | ease agreenent with TLC. W

reject any such argunent. W have found that, when each trucking
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conpany entered into an exclusive | ease agreenent with TLC, such
trucki ng conpany term nated the enploynent arrangenent that it
had with all of the truck drivers who previously worked for such
t rucki ng conpany.

In the instant case, it is the nature, and not the duration,
of the relationship between a driver-enployee and TLC and t he
rel ati onship between a driver-enpl oyee and a trucki ng conpany
client that determ nes whether TLC or such trucki ng conpany
client is the enployer of such driver-enpl oyee.

On the record before us, we find that TLC s |easing a
driver-enpl oyee to a trucking conpany client for which such
driver-enpl oyee had worked before such trucking conpany client
entered into an exclusive | ease agreenent with TLC is a neutral
factor in determ ning whether TLC was the enpl oyer of such
driver-enpl oyee.

Term nati on of the Enpl oynent of a Driver-Enmpl oyee

Petitioner contends that, w thout exception, the trucking
conpany client made the decision to term nate the enpl oynent of
any driver-enployee whom TLC | eased to it. Petitioner points out
t hat each trucking conpany client was in the best position to
eval uate each driver-enpl oyee’ s performance and therefore to
deci de whether to term nate the enpl oynent of a driver-enployee.

Respondent counters that the exclusive | ease agreenent

provided that TLC, and not each trucking conpany client, had the
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sol e and absolute authority to term nate the enpl oynment of each
driver-enpl oyee.

We have found that TLC had the sol e and absolute authority
to term nate each driver-enployee’ s enploynent wwth TLC. Peti -
tioner’s argunment confuses a trucking conpany client’s right to
decline using a particular driver-enployee whom TLC wanted to
lease to it with the termnation by TLC of such driver-enpl oyee’s
enpl oynent with TLC. Petitioner’s argunent also ignores that TLC
frequently was successful in reassigning a driver-enployee from
one trucking conpany client to another trucking conpany client.
That a trucking conpany client did not wish to use a particular
driver-enpl oyee did not nean that TLC term nated such driver-
enpl oyee’ s enploynent with TLC. TLC coul d have reassi gned, and
frequently did reassign, such a driver-enployee to another
trucki ng conpany client.

On the record before us, we find that TLC s sol e and abso-
lute authority to term nate each driver-enpl oyee’ s enpl oynent
with TLCis a factor evidencing that TLC was the enpl oyer of each
driver-enpl oyee.

Opportunity for Profit and Ri sk of Loss

Petitioner argues that TLC s opportunity for profit was
“fromits payroll and payroll-related services.” Petitioner also
poi nts out that each exclusive | ease agreenent contained an

i ndemmi fication provision (indemification provision) which



provided in pertinent part:

Lessor shall not be responsible or held liable for
any injury or danage to person or property resulting
fromthe use, msuse or failure of any equi pnent used
by Lessee and utilized by Lessor’s enployees in the

performance of its services to be provided herein. In
this respect and in all other respects, Lessee shal
indemmi fy Lessor against all liability or loss from and

against all clains or actions based upon or arising out
of damage or injury (including death) to persons or
property caused by or sustained in the connection with
t he performance of the Agreenent or by conditions
created thereby or based upon any violation of any

| ocal, state or federal rule, regulation, ordinance or
statute and the defense of any such clains or actions,
except only as to injuries sustained by Lessor’s em

pl oyee, as a result of such enployee’s negligence or
wrongful act of the enpl oyee.

Lessor shall not be responsible for |oss or damage
to equi pnent or cargo of Lessee by reason of collision,
fire, flood, w ndstorm explosion, or other casualty.

In this respect and in all other respects Lessee
shall indemify Lessor against all liabilities or

| osses, including but not limted to those liabilities

or | osses described i medi ately above.

Respondent counters that petitioner “fails to distinguish
bet ween | osses incurred in the business of trucking and | osses
incurred in the business of |easing enployees.”

We turn first to the indemification provision on which
petitioner relies. W find that such indemification provision
may be read to support the respective positions of both parties
in the instant case. The indemification provision on which
petitioner relies may be construed as inplicitly acknow edgi ng

t hat, absent such provision, TLC, as the enployer of each driver-

enpl oyee whomit |eased to a trucking conpany client, would have



- 70 -
been responsi bl e, presumably under the doctrine of respondeat
superior or a simlar doctrine, for all liabilities and | osses
arising fromthe negligent and/or wongful acts of such driver-
enpl oyee. However, each trucking conpany client apparently

recei ved no consideration for its agreenent under the indemifi-
cation provision on which petitioner relies to indemify TLC for
liabilities and | osses arising fromthe negligent and/or w ongful
acts of each driver-enployee whomit |eased from TLC, which may
be construed as inplicitly acknow edging that, at |least with
respect to such liabilities and | osses, such trucking conpany
client did not consider TLC to be the enployer of such driver-
enpl oyee.

We turn now to petitioner’s argunent that TLC s opportunity
for profit was “fromits payroll and payroll-related services.”
We reject petitioner’s characterization of the services that TLC
provided to its trucking conpany clients as payroll and payroll -
rel ated services. W have found that TLC was in the business of
| easi ng driver-enpl oyees to trucking conpany clients. Nonethe-
less, we find nerit in petitioner’s suggestion that TLC s oppor -
tunity for profit fromTLC s business was limted. That was
because the anobunt of TLC s gross profit under an exclusive | ease
agreenent with a trucking conpany client was not affected by any
changes (e.g., increasing or decreasing the per diem percentage)

in the factor used to conpute the | ease fee to which TLC was
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entitled under such | ease agreenment. The factor, although not
broken down into conponent parts, was cal cul ated to produce a

| ease fee that included, inter alia, a fixed amount for TLC s
gross profit. It is also notewrthy that TLC s risk of loss from
its driver-leasing business was limted to the risk that it would
have to pay TLC s payroll obligation with respect to each driver-
enpl oyee for a payroll period, regardl ess of whether a trucking
conpany client paid TLC the payroll period net | ease fee due for
such payroll period.“

On the record before us, we find that the indemification
provi sion on which petitioner relies, which we have found sup-
ports the respective positions of both parties in the instant
case, is a neutral factor in determ ning whether TLC was the
enpl oyer of each driver-enployee. On that record, we further
find that TLC s Iimted opportunity for profit and limted risk
of loss in its driver-leasing business is a factor evidencing
t hat each trucking conpany client, and not TLC, was the enpl oyer

of each driver-enpl oyee.

48Al t hough each exclusive | ease agreenent required each
trucki ng conpany client to make a $650 deposit with TLC, that
deposit did not ensure that TLC had sufficient funds to pay TLC s
payrol|l obligation with respect to each driver-enpl oyee whomit
| eased to such trucking conmpany client where (1) such trucking
conpany client selected a payroll period that covered nore than
one week and/or (2) such driver-enployee was entitled to a batch
report |unp sum anmount that was greater than $650 per payrol
peri od.



Per Diem Letters

Petitioner argues that TLC s trucking conpany clients “were
wel | aware of the total anmount of per diemthey paid and their
responsibility to limt their deduction under Section 274(n)”
because TLC sent each trucking conpany client a per diemletter
for each of the taxable years at issue.

Respondent counters that TLC did not informeach trucking
conpany client of the section 274(n)(1) limtation prior to such
trucking conpany client’s entering into the exclusive |ease
agreenent with TLC

We have found that the exclusive | ease agreenent was sil ent
as to (1) any per diemanounts that TLC was to pay a driver-
enpl oyee to cover such driver-enpl oyee’s food and bever age
expenses while traveling away from hone and (2) the section
274(n)(1) limtation. W have also found that there were no
agreenents between TLC and any trucki ng conpany client regarding
TLC s | easing driver-enployees to such trucking conpany client
other than the agreenment set forth in the exclusive | ease agree-
ment. We viewthe per diemletters that TLC sent to its trucking
conpany clients as nothing nore than a self-serving attenpt by
TLC to bolster petitioner’s position in the respective consoli -
dated Forns 1120 that it filed for the taxable years at issue
that the section 274(n)(1) limtation does not apply to the per

diemamounts that TLC paid to its driver-enployees. 1In this
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regard, we note that at |east certain of the trucking conpany
clients to which TLC sent the per diemletters did not consider
such letters to be binding on them since such trucking conpany
clients did not take the section 274(n)(1) limtation into
account in their respective tax returns.

On the record before us, we find that TLC s sending a per
diemletter to each trucking conpany client is a neutral factor
in determ ning whether TLC was the enpl oyer of each driver-
enpl oyee.

Based on our exam nation of the entire record before us, we
find that TLC was the enpl oyer of each driver-enpl oyee. On that
record, we further find that the section 274(n)(1) limtation
applies to the per diemanounts that TLC paid to its driver-
enpl oyees.

We have considered all of the contentions and argunments of
petitioner and respondent that are not discussed herein, and we
find themto be without nerit, irrelevant, and/or noot.

To reflect the foregoing,

Decision will be entered

for respondent.

“The record establishes that TLC s trucking conpany clients
NBS Trucking, Joe Hi x Trucking, Blachowske Truck Line, Inc.,
Jones Brothers Trucking, Inc., Lake State Transport, Inc., Schak
Trucking Inc., and Parkway Auto Transport received respective
notices of deficiency in which respondent determ ned that they
had failed to take into account the section 274(n)(1) limtation.
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Appendi x
TLC DRI VER HANDBOOK- - TABLE OF CONTENTS

TRANSPORT LEASI NG CONTRACT, | NC.

GLOSSARY OF TERMS

| NTRODUCTI ON

DRI VERS CREED

DI SPATCH CALL-1 N
GENERAL | NFORMATI ON

GENERAL OPERATI ON

FUELI NG
PARKI NG
STARTI NG ENG NE
EQUI PMENT FAI LURES ON ROAD
HOOKI NG UP TO TRAI LER
DRI VI NG FOR MAXI MUM FUEL SAVI NGS
BRAKI NG
M SCELLANEQUS
COLD WEATHER OPERATI ON
DEPARTURE TI MES
LOADI NG AND UNLOADI NG
COUNTI NG
VEI GH NG YOUR LOADS
SLI DI NG FI FTH WHEELS
SLI DI NG THE TRAI LER TANDEMS
OVERAGES AND SHORTAGES
LATE DELI VERY
HAZARDOUS MATERI ALS
CLAI M PREVENTI ON

OPERATI ONS (VANS AND REEFERS [refrigerated trailers])

HOOKI NG UP TO TRAI LER
REFRI GERATI ON UNI T OPERATI ON
TRAI LER HEI GHT

COUNTI NG

SEALS

LOADI NG

UNLOADI NG

VEI GHI NG LOADS

FORKLI FTS

PALLETS

OVERAGES AND SHORTAGES
SEALS ( FURTHER THOUGHT)



CLAI' M PREVENTI ON

THERMOSTAT ON UNI' T

RECOMVENDED PRODUCE PROCEDURES

HOW TO HANDLE DI FFERENT PRODUCE PRCDUCTS
M SCELLANEQUS PRODUCE

ANY LOAD

OPERATI ONS ( TANK TRAI LERS)

LOADI NG AND MAKI NG A DELI VERY
SMOKI NG

SPI LLS AND M XES

IN THE EVENT OF A SPILL

IN THE EVENT OF A TOXI C SPI LL
SPI LL AND M X REPORTI NG

RAI LROAD CROSSI NGS

USE OF SPECI AL EQUI PMVENT

TRAI LERS | N SHOP

SPEED W TH TANKS

PLACARDI NG

OPERATI ONS ( FLATS & DROPS)

CARGO CLAI M PREVENTI ON

PRE- LOADI NG | NSPECTI ONS

LOADI NG

CHAI NI NG

| NSPECTI ONS DURI NG TRI P

| NSPECTI ON AT DELI VERY

TARPI NG

SHORTAGE

H GH LOADS & OVERHEAD OBSTRUCTI ONS
PERM T LOADS - PRECAUTI ONS

SPECI ALI ZED EQUI PMENT

LOAD TRANSFERRI NG ( FORKLI FTS)

| NTRODUCTI ONS TO THE SAFETY SECTI ON
WHAT TO DO I N CASE OF AN ACCI DENT
MEETI NG OTHER VEHI CLES

PASSI NG

BACKI NG

CLEARANCES

RAI'L ROAD CROSSI NGS

SPEED

TAI LGATI NG

Rl GHT OF WAY

STOPPI NG & PARKI NG

TURNS

TOP 10 DRI VI NG ERRCRS
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M RRORS

FI RE PREVENTI ON AND FI RE FI GHTI NG
HAZARDS REQUI RI NG EXTRA PRECAUTI ON
W NTER DRI VI NG TI P

PERSONAL SAFETY TIPS

DEFENSI VE DRI VI NG

MOVENTUM

OTHER | MPORTANT TLC | NFORVATI ON

PAYROLL
ADVANCES

PHONE CALLS
MOTELS
VALUABLES
UNAUTHCRI ZED PASSENGERS
ROUTES

PATI ENCE
PROBATI ON
GENERAL CONDUCT
COVPENSATI ON

NOTE: ALL REFERENCES TO “DI SPATCH I N THI S MANUAL ARE REFERENCES
TO LESSEE DI SPATCH.



